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 1 THE COURT:  Welcome, everyone.  Good

 2 to see you all.

 3 Mr. Lafferty, before you stand up, I

 4 want to offer something a little different today.  We

 5 don't usually do this.  We usually have people argue

 6 from the podium.  I want to give people a choice.  If

 7 you want to, you can argue from the table today, and

 8 when you get up to be introduced, I'd like you to let

 9 me know what you elect.  If you don't say anything,

10 then I'm going to expect you to come up to the podium.

11 Go ahead.

12 MR. LAFFERTY:  Your Honor, thank you.

13 I just wanted to introduce Mr. Garvey again from

14 Munger, Tolles & Olson.  Mr. Garvey is going to make

15 the argument today on behalf of the Berkshire

16 defendants.

17 Obviously, at counsel table is

18 Mr. Welch who you know.  I don't know if Your Honor

19 knows Mr. Larkin or not, but Mr. Larkin may also speak

20 today on behalf of the defendants.

21 THE COURT:  Welcome.  Good to see you

22 all.

23 MR. GARVEY:  Good morning, Your Honor.

24 MR. LAFFERTY:  Thank you.
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 1 MR. McEVILLY:  Good morning, Your

 2 Honor.  Jim McEvilly from Faruqi & Faruqi.  May it

 3 please the Court, Mr. Monteverde is going to be making

 4 the argument today.

 5 THE COURT:  Excellent.  Let's get

 6 underway.

 7 MR. MONTEVERDE:  Your Honor, I'm just

 8 going to stick with what I am used to doing, so I'm

 9 going to come to the podium.  I appreciate the offer.

10 This morning, Your Honor, we're asking

11 that the Court make a determination as to really what

12 the word "required" means.  Under Delaware law,

13 Section 262, a shareholder is entitled to seek

14 appraisal if he essentially is cashed out.

15 So, as long as he's required to accept

16 anything but shares in another company or in a

17 publicly traded company, or cash in lieu of fractional

18 shares for exchange of any of those, he's entitled, or

19 she's entitled, to appraisal.

20 Here, the argument is whether Wesco

21 shareholders are entitled to appraisal.  I stand for

22 the proposition that they are, at least a portion of

23 the shareholders, are entitled to appraisal.  Those

24 who are entitled to appraisal are those who were
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 1 cashed out.  Here, the shareholders are cashed out

 2 because if they did not make an election, they were

 3 required to take cash.

 4 THE COURT:  Why is that the case?

 5 MR. MONTEVERDE:  Well, that's the case

 6 because the way the structure was built or proposed,

 7 there was an option.  You could accept stock or you

 8 could accept cash.

 9 THE COURT:  It's a choice.

10 MR. MONTEVERDE:  It's a choice.

11 However, if you did nothing, the default was cash.

12 THE COURT:  Let me ask you, did I

13 require you to argue from the podium?

14 MR. MONTEVERDE:  I'm sorry?

15 THE COURT:  Did I require you to argue

16 from the podium?

17 MR. MONTEVERDE:  No, you did not, Your

18 Honor.

19 THE COURT:  I did not.  I said the

20 default will be that you should argue from the podium

21 if you don't make an election.

22 MR. MONTEVERDE:  Correct.

23 THE COURT:  You didn't make an

24 election.  When you stood up and were introduced, you

CHANCERY COURT REPORTERS



     6

 1 didn't say anything.  You're arguing from the podium.

 2 In what way is that any different from the choice that

 3 these stockholders were given?

 4 MR. MONTEVERDE:  Well, I think the

 5 consequences are a little bit different, and I do

 6 think -- I don't have a -- you have a right to seek

 7 appraisal if you are being cashed out, that's true;

 8 that if you are given an election, you can choose not

 9 to follow that election.  But the default, I believe,

10 establishes a right to seek appraisal.

11 THE COURT:  I actually don't

12 understand anything you just said.  You said a lot of

13 words, but none of them actually seem to cohere into

14 something that I could comprehend.

15 Let's go back to where we started,

16 which was you said that you wanted to talk about what

17 the word "require" means.  I want to understand,

18 because you agreed with me that I didn't require you

19 to argue at the podium.

20 I want to know how the choice that you

21 made, which was a choice -- you chose by not making an

22 election to go to the default rule -- I want to know

23 how that is different from what happened in the choice

24 that the stockholders made.

CHANCERY COURT REPORTERS



     7

 1 MR. MONTEVERDE:  Because I am still

 2 allowed to argue.  That's why it's different.  I could

 3 argue from here.  I could argue from there.  If a

 4 shareholder did not make an election, he could not

 5 seek appraisal.  It's different because of the

 6 consequence, Your Honor.

 7 I don't think no consent -- not

 8 consenting to something doesn't mean you are required.

 9 Lack of consent --

10 THE COURT:  I agree with that.  Not

11 consenting to something doesn't mean you are required.

12 That is exactly the point that I'm focused on; how

13 does -- not consenting is making a choice.

14 MR. MONTEVERDE:  I think I made a

15 Freudian slip.  What I meant to say was not that

16 consenting means you are required to do something,

17 Your Honor.  I think, Your Honor, from a public policy

18 standpoint, when interpreting a statute, it should be

19 inclusive and not exclusive, and I do think the

20 statute, the way it's written, if it's true -- if it's

21 true that by giving an offer or an option to choose

22 stock in a publicly traded company, you don't have to

23 give appraisal, then any deal you want to cash out the

24 shareholders and you do not want to give appraisal
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 1 rights, all you need to do is window dress it with a

 2 stock option regardless of how much that stock is

 3 worth.  For example --

 4 THE COURT:  Is it window dressing?

 5 MR. MONTEVERDE:  I think so, because

 6 if one were to buy -- if I want to buy a company and I

 7 want to pay $10.75 for the stock, but I don't want to

 8 have the fear that someone can seek appraisal in this

 9 deal, I can offer them 10.75 in cash or stock in a

10 publicly traded company that's worth $8 a share,

11 knowing that no one will take the publicly traded

12 company stock and they will take the cash.  And I

13 avoid appraisal.  That cannot be the law.

14 THE COURT:  I'm sorry.  You're saying

15 you'd offer disparate consideration where you'd offer

16 people a choice between $8 a share in stock or 10.25 a

17 share in cash.

18 MR. MONTEVERDE:  Yeah.  Let's say I'm

19 a private equity fund, and I have a block of shares in

20 a company publicly traded, and that's worth

21 approximately $8.  And I want to buy this other

22 company, and I offer 10.75 in cash, but I don't want

23 to have anyone seek appraisal.

24 All I need to do then is say, "My
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 1 offer is 10.75 cash or elect stock in this other

 2 company that's publicly traded.  It's worth only $8.

 3 If you do nothing or make no election, I'm going to

 4 give you cash."  

 5 That cannot be the law that then you

 6 don't need to seek appraisal because I think we travel

 7 a dangerous road if that's the case.

 8 THE COURT:  Is that what happened

 9 here?

10 MR. MONTEVERDE:  Actually, what

11 happened here is that Mr. Buffett thought that his

12 shares in Berkshire are worth more money than the cash

13 being offered, and he made it clear in his deposition

14 that that's his belief.  In fact, he said as much;

15 that he thought it was disadvantageous for him to

16 offer Berkshire shares because he thinks Berkshire has

17 more value than the cash being offered.  So he

18 didn't --

19 THE COURT:  That's the opposite of

20 your hypothetical.

21 MR. MONTEVERDE:  Yes, it is the

22 opposite, but the intent is that he essentially does

23 not want to give shares to those who don't ask for

24 them.  It's then clear to me that the consideration,
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 1 the money being offered, is worth less than the

 2 Berkshire shares, and those making no election are

 3 being punished and being paid less money.

 4 In fact, I think that's important to

 5 put things into perspective.  We're not just here

 6 asking for appraisal because we think it's an

 7 interesting legal argument and an unsettled matter, as

 8 Your Honor said at the preliminary injunction.

 9 We think it's important because, at

10 least from our perspective with our experts, we

11 believe the stock is worth more money.  We believe

12 it's worth anywhere from $404 to 431, approximately.

13 Today we don't have to debate our valuation, but

14 that's why we're pursuing this, Your Honor; because we

15 believe those who were forced to take cash were cashed

16 out without the right to seek appraisal, and they're

17 getting less money, and that's a big number.  There

18 were 232,000 shares.

19 THE COURT:  Elaborate on the force

20 though.  Is there something about human nature and

21 sort of some type of inherent lethargy or laziness

22 that you believe that people are inappropriately

23 preying on?

24 MR. MONTEVERDE:  I want to try a
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 1 simplification because I do understand where Your

 2 Honor is coming from with the trouble of really

 3 analyzing what the word "required" is.  No one put a

 4 gun to the shareholders' head, so, technically, they

 5 were not forced.  But, however, they did put a proxy

 6 where, at page 55, it said something to the effect,

 7 "Look, you can elect between cash or stock.  If you

 8 seek an election, we are reserving rights to later on

 9 argue that you waived appraisal."

10 Well, I don't know, I think that that

11 has some value.  I think that has some push, and one

12 may say, "Well, then the only thing I can do, if I

13 really want appraisal, is do nothing.  "If you want

14 appraisal, you should definitely not make a choice.

15 But at the same time, the proxy said, "Well, we don't

16 think you're entitled to appraisal."

17 THE COURT:  Let me ask you something,

18 because you raised the idea.  So you're not really

19 pursuing this because you think it's an interesting

20 unsettled legal issue.  How did this come up?  Did

21 Mr. Krieger call you and say that he had a burning

22 concern about his potential loss of appraisal rights?

23 MR. MONTEVERDE:  No.  I think

24 Mr. Krieger -- no, he did not.
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 1 Mr. Krieger hired us to provide him

 2 with an analysis of what we thought the transaction

 3 from a legal perspective was, what rights shareholders

 4 had or did not have, and we uncovered that we felt the

 5 way the statute is written that defendants had failed

 6 to provide adequate appraisal rights.  I go back to my

 7 hypothetical --

 8 THE COURT:  So he called you and he

 9 said, "Look at this and tell me if there's something

10 wrong here."

11 MR. MONTEVERDE:  Yes.

12 THE COURT:  And you had free rein to

13 figure out what, if anything, you thought was wrong.

14 MR. MONTEVERDE:  Well, I suppose the

15 answer is yes.  I mean, we then sent a copy of the

16 complaint that explains what we think are the faults

17 with the transaction.

18 THE COURT:  And then ultimately what

19 you found wrong is something that he has no interest

20 in pursuing, is that right?

21 MR. MONTEVERDE:  Well, it's a hard

22 question because --

23 THE COURT:  It's actually not.

24 MR. MONTEVERDE:  It is because -- Your
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 1 Honor is correct; he may not have interest because he

 2 only has ten shares, and it probably makes no

 3 financial sense for him to pursue that.  However, my

 4 firm was appointed counsel for the class subsequent to

 5 the filing, so I'm caught in the situation that I'm

 6 representing not just Mr. Krieger; I'm representing

 7 every Wesco shareholder.

 8 THE COURT:  You have to remind me, did

 9 we have a certification?

10 MR. MONTEVERDE:  Yes, Your Honor, and

11 that's actually -- to be very frank with this Court,

12 after hearing loud and clear that this is an unsettled

13 issue of law, and I have been certified as class

14 counsel, how can I not pursue that?  Now, I can lose,

15 and --

16 THE COURT:  I think it's easy for you

17 not pursue.  Why isn't it easy for you to say, "I have

18 myself and Mr. McEvilly on my side of the room.  I'm

19 looking over, there are seven excellent lawyers on the

20 other side of the room.  There are briefs from these

21 excellent lawyers.  I am going to impose a lot of

22 costs on the class that I am purporting to represent

23 because the successor entity is paying for all this,

24 and the vast majority of those people took stock.
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 1 "So they're sharing in the expense

 2 that I am imposing, and I, as a fiduciary for the

 3 class, have to sit here and think, all right, is this

 4 really a worthwhile argument for me to pursue.  Is

 5 this, on a cost benefit basis, is this really

 6 something that I am championing the stockholders on

 7 and really adding value."

 8 Now, I would think that somebody who

 9 responsibly considered that after consulting with

10 their client, and hearing from the client that they

11 have absolutely no interest in what you're trying to

12 achieve, and having gone through the preliminary

13 injunction hearing, you actually might say, "You know

14 what; I'm going to shut this thing down."

15 MR. MONTEVERDE:  If I may respond,

16 Your Honor, I don't think a reasonable person in my

17 shoes would do that when you have an expert who tells

18 you there is a valuation issue, when I truly believe,

19 the way I read the statute, that Wesco shareholders

20 were injured by not being provided appraisal rights.

21 They are entitled to appraisal rights,

22 and if the statute is interpreted the way the

23 defendants want to interpret it, I think it's a

24 dangerous road to travel because I think then there is
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 1 a way for appraisal to be extinguished.

 2 There's no need to provide appraisal

 3 ever because there is a way to skirt that.  I don't

 4 think that can be possible.  I don't think that can be

 5 the answer.  I don't think under corporate law we can

 6 say the mere fact that one offers stock in a publicly

 7 traded company, then it circumvents the need to

 8 provide appraisal when you are defaulting as cash.

 9 In fact, the article that defendants

10 rely on from Drexler, the treatise, the hypothetical

11 he gives is "if shareholders can elect cash but the

12 default in the absence of an election is the receipt

13 of stock, no appraisal rights are available."

14 If Drexler thought that it was the

15 receipt of stock or cash, I think he would have said

16 that.  And it's precise language.  It's very precise.

17 I'm sorry, Your Honor, common sense,

18 at least for me, dictates that we have to have

19 appraisal rights here.  I think that's an important

20 issue both for Wesco shareholders, for public interest

21 and for interpretation of corporate law.  If I have

22 done a wrong in Your Honor's mind for pursuing this

23 claim, so be it, and --

24 THE COURT:  It's ultimately your
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 1 judgment, but you said how could I not have even

 2 considered this.  Well, to my mind, it would certainly

 3 at least be a debatable proposition.  I certainly

 4 don't think just because you're certified that all of

 5 a sudden you have an obligation to pursue things to

 6 the ends of the earth.  To the contrary, you have an

 7 obligation to look and say, "You know what, this isn't

 8 panning out," but I hear your position.

 9 Let's look at the statute.  Whether a

10 stockholder, and by that I mean individual

11 stockholder, is entitled to appraisal rights is

12 determined by 262(a).

13 As you go through the statute, it

14 says, "Any stockholder of a corporation of this state

15 who holds shares of stock on the date of the making of

16 demand pursuant to Subsection D of this section with

17 respect to such shares, who continuously holds such

18 shares through the effective date of the merger or

19 consolidation, and who has otherwise complied with

20 Subsection D, and who has neither voted in favor of

21 the merger or consolidation nor consented thereto in

22 writing pursuant to Section 2208 of this title, shall

23 be entitled to an appraisal."

24 Now, where in there does it talk about
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 1 an election?

 2 MR. MONTEVERDE:  It doesn't.

 3 THE COURT:  Great.  So we can go home,

 4 right?

 5 MR. MONTEVERDE:  No, because I think

 6 it's the next portion where the debate is; whether the

 7 market out exception applies here or not.

 8 THE COURT:  Now, let's look at (b)

 9 then?  You're saying we ought to start with 262(b),

10 yes.

11 MR. MONTEVERDE:  Yes.

12 THE COURT:  Now, what 262(b) says is

13 appraisal rights shall be available for the shares of

14 any class or series of stock.  So (b) is analyzing

15 this issue on the basis of a class or series, not on

16 the basis of an individual stockholder.

17 Do you agree with that?

18 MR. MONTEVERDE:  Yes.

19 THE COURT:  So why does this election

20 issue matter?  The question is is the class or series

21 required to take it.  Here, the class or series is

22 presented with a choice.

23 MR. MONTEVERDE:  Yeah, but I think --

24 the answer would be they are entitled to appraisal.
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 1 The answer then would be they get it.  I mean --

 2 THE COURT:  Why is that?  Again, let's

 3 go back to my --

 4 MR. MONTEVERDE:  Because it says

 5 appraisal rights shall be available for shares of any

 6 class in a merger.

 7 THE COURT:  Where do you see that?

 8 MR. MONTEVERDE:  The first line of the

 9 "appraisal rights shall be available for the shares of

10 any class."

11 THE COURT:  Okay, and then (b)(1).

12 And does (b)(1) speak in terms of individual

13 stockholders, or does (b)(1) speak in terms of whether

14 shares of any class or series of stock are entitled to

15 consideration?

16 MR. MONTEVERDE:  The latter, but

17 then --

18 THE COURT:  Right.  Now let's go down

19 to (b)(2).  Does (b)(2) speak in terms of individual

20 shareholders like 262(a), or does it speak in terms of

21 shares of any class or series of stock?

22 MR. MONTEVERDE:  I think the latter,

23 Your Honor.

24 THE COURT:  The latter, right.  So,
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 1 again, it strikes me that it's the same thing where we

 2 started today.  I came in and I said to all the

 3 lawyers in the room, all the lawyers in the room, I

 4 said, "If anybody wants to argue from the table today,

 5 you can do that."  

 6 So I was making that available to

 7 everybody.  It was available to the class of lawyers

 8 that were here today.

 9 Now, how is whether or not any

10 individual lawyer made that election pertinent to

11 appraisal rights?

12 MR. MONTEVERDE:  I go back to what I

13 said earlier.  I still get to argue.  I don't get to

14 seek appraisal.  That's the problem I have, Your

15 Honor; is that if I elect stock, I don't get an

16 appraisal.

17 THE COURT:  So what I should have said

18 to make this precisely akin to the appraisal election,

19 I should have come in and said, "You know what?  We're

20 going to do something a little different this morning.

21 I have read all your briefs, and normally I ask

22 counsel of record to be here today and to make the

23 argument, but if any lawyer would like to leave, if

24 any lawyer thinks that they would rather go out and
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 1 get a cup of coffee, when you stand up to be

 2 introduced, just tell me.  Just say 'Vice Chancellor

 3 Laster, I came down to say hello.  I'm going to go out

 4 and leave now,'" if I had given that choice, you

 5 wouldn't have been required to argue.

 6 You effectively could have chosen not

 7 to argue, and wouldn't that be the same type of

 8 choice?

 9 MR. MONTEVERDE:  No, because then if I

10 lose and I want to appeal, I would have been chastised

11 for that, and then my rights would have been --

12 THE COURT:  I would have been

13 chastised.  You would have taken the election that the

14 Court gave you.  How would you be required in that

15 setting to argue?

16 MR. MONTEVERDE:  I guess I want to

17 say, Your Honor, I think we cannot, to some degree,

18 analogize corporate law interpretation with Your

19 Honor's hypothetical.

20 I just don't think they're apples to

21 apples because I think my concern is -- and I go back

22 to the danger, and I think that's why it's important

23 to argue a little bit of public policy, because if

24 it's true that you don't have appraisal rights any
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 1 time you give a choice of offering stock, we are done

 2 with appraisal.

 3 THE COURT:  Let's pursue that.

 4 So what you're envisioning is an arm's

 5 length deal where the stockholder is given the option

 6 of maintaining a continuing interest in the entity,

 7 and your view is that because the stockholder is given

 8 the option of maintaining a continuing interest in the

 9 entity, that the purpose of appraisal is being

10 defeated.

11 MR. MONTEVERDE:  No.  From my

12 hypothetical, it has to be with another company,

13 because otherwise that issue does not arise, because

14 most likely the price being offered in cash has to

15 somewhat have some correlation with the value of the

16 assets of the company.

17 But for the hypothetical, or for my

18 concern to really come to light, it has to be that

19 someone offers stock in a publicly traded company

20 different than the one that might survive and that is

21 valued less than the cash being offered.

22 THE COURT:  So it would be -- let me

23 make sure.  I want to go back to what I think you're

24 envisioning.  You're envisioning the situation where I
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 1 think you mentioned a hedge fund or private equity

 2 fund, and they have, in addition to their portfolio

 3 companies, you're envisioning a situation where they

 4 have holdings of publicly traded securities, and in

 5 the merger, they offer securities of a non-constituent

 6 publicly traded company.

 7 MR. MONTEVERDE:  Yes.

 8 THE COURT:  And because these are

 9 publicly traded securities that meet the definition of

10 (b)(1), it would allow people to evade appraisal

11 rights if they had sufficient publicly traded

12 securities of a non-constituent company to make them

13 available to all stockholders who might potentially

14 seek appraisal.

15 MR. MONTEVERDE:  I think it also

16 qualifies under (b)(2).  I was actually working from

17 that scenario.  But I think same difference.  Yes,

18 Your Honor.

19 I mean, I think it wouldn't be that

20 far fetched that a hedge fund can have shares in

21 another company that's publicly traded, and all they

22 need to do is offer those shares that are worth much

23 less than the cash being offered and avoid appraisal.

24 THE COURT:  Can I just ask you one
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 1 question before you go on?  Wouldn't you be licking

 2 your chops to get that case because of the fiduciary

 3 duty coercion argument?

 4 MR. MONTEVERDE:  We might, Your Honor,

 5 but that --

 6 THE COURT:  You might?  Like you would

 7 not be in here complaining about the potential markup.

 8 What you would be complaining about was that that was

 9 coercive, and that that was the equivalent of a two-

10 tier differential consideration tender offer that

11 forced stockholders to make a decision, right?

12 MR. MONTEVERDE:  Your Honor is

13 correct, and certainly there would be arguments, but

14 the point is if this is true the way the statutes have

15 been interpreted this morning, that could happen.  It

16 doesn't mean that another cause of action could arise

17 because of that.

18 But what I'm saying is it just doesn't

19 make sense, because I did a very -- I'm exaggerating

20 in the -- or making it very disproportionate the

21 consideration just for discussion.  But it could be

22 very close where that's not the case.

23 The point then being is that your

24 intent is to cash out shareholders.  Mr. Buffett's
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 1 intent was to cash out those who did not ask for the

 2 shares because he thought Berkshire is worth more.

 3 That's why he did that.  He should then also give

 4 appraisal rights to those who did not make an

 5 election.  It's a big group.

 6 THE COURT:  Isn't that just

 7 compensation for laziness?

 8 MR. MONTEVERDE:  Well, Your Honor, my

 9 point on that would be that I understand at the

10 preliminary injunction proceeding we lost on the

11 disclosure claim, but I still think that today, if the

12 Court determined that the plaintiff is right and that

13 there is appraisal right, then the proxy, the way it

14 was sent, was erroneous and then maybe that affected

15 peoples' decisionmaking.

16 THE COURT:  No, no, no.  You're

17 missing my question.  I'm asking you -- you said that

18 you think that Mr. Buffett should offer appraisal

19 rights to the people who didn't make a choice and

20 therefore get cash.

21 So that implies to me that the people

22 who didn't open the envelope, who didn't take the time

23 to fill out a form, who didn't check a box and mail it

24 back, that those folks, in your view, deserve
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 1 something.

 2 MR. MONTEVERDE:  I think those folks

 3 would be impliedly included in the group that I

 4 envision, which is the group that was not satisfied

 5 with the transaction that read the proxy, that saw

 6 page 55 that said "if you make an election, we may use

 7 that against you to say you waived the right to

 8 appraisal."

 9 Now, Your Honor is correct; my group

10 could very well encompass the group that Your Honor is

11 speaking of, but that's not the group I'm envisioning.

12 I'm envisioning a group of people that the reason they

13 did not send a demand and didn't make an election is

14 because they were not happy with the deal, and that if

15 the proxy might have said clearly "you are entitled to

16 appraisal," that they might have done so.  That's

17 their right.  That right was deprived.

18 THE COURT:  Aren't those folks -- I

19 understand Mr. Krieger didn't do this.  I understand

20 Mr. Krieger was not seeking to vindicate any appraisal

21 right that he felt like he was losing, but wouldn't

22 someone who actually read that have concern and call

23 up a firm like yours, and wouldn't you then tell them,

24 "Well, look, we've looked at 262(a) and there's
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 1 nothing in there about election," and wouldn't you

 2 tell them that the best way to preserve their claim

 3 was to actually seek appraisal?

 4 MR. MONTEVERDE:  Yeah, but maybe

 5 people when they -- I don't know what people do after

 6 they read a proxy.  Maybe it was the way it was

 7 written that they thought it's not worthwhile.  It's

 8 again the fact that I think defendants have made it

 9 very clear they're going to fight this issue.

10 Your Honor may be speaking more as to

11 if we give appraisal, who is the group.  Are we going

12 to follow Nebel and have no opt-in, or are we going to

13 follow Motorola and have an opt-in.

14 That may be the next question, and I

15 think it's a valid question, but I don't think it's a

16 question that needs to be answered today.

17 THE COURT:  I actually think the

18 Supreme Court in Berger answered that question.  I

19 don't think that's an open game.  You don't think it's

20 an open game?

21 MR. MONTEVERDE:  I guess I'm always

22 trying to not foreclose every possibility, but I do

23 understand.

24 THE COURT:  You guys won in Berger.
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 1 That's one of Chip Brown's great victories.

 2 MR. MONTEVERDE:  The plaintiffs bar.

 3 I don't know if they'll try arguing -- I suppose, Your

 4 Honor, I'm just saying that maybe that's a question

 5 that can be, I don't know, re-litigated.  I don't

 6 know.  I'm just saying that the only question --

 7 THE COURT:  It's a fear you have like

 8 the fear of the publicly traded stock from the hedge

 9 fund that could be used to evade peoples' appraisal

10 rights.

11 MR. MONTEVERDE:  I don't want to say I

12 didn't fear, but I have learned that I don't just

13 believe what's said is set in stone.  Things change,

14 Your Honor.

15 I think it's important to interpret

16 the statute this morning, if it's not a blanket

17 ruling, at least factually written by this case, and

18 have at least a limited ruling that says yes, in this

19 case, there should have been appraisal rights for

20 those who made no election, and I think we need to

21 proceed then to establish whether there were damages

22 or not.  Not today, but that would be the next step.

23 I think the reason we're pursuing that

24 is because we believe there is a valuation issue.  The
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 1 reality is that's probably the only choice to really

 2 pursue that claim.

 3 THE COURT:  In terms of deciding if

 4 there was a valuation issue, your expert focused on

 5 what?

 6 MR. MONTEVERDE:  Well, the expert

 7 actually focused on -- the way Wesco was built, they

 8 had four divisions, and the division that actually we

 9 attacked from a valuation perspective is the casualty

10 division which was the insurance, the casualty

11 business, because that offer price equated essentially

12 to book value, to a multiple of one.

13 If one goes out and looks at casualty

14 industries, the mean is actually 1.15 book value.  If

15 we start with that analysis right there, you already

16 have a value that was left.

17 THE COURT:  That's on the cash side?

18 MR. MONTEVERDE:  Yeah.

19 THE COURT:  Do you believe that the

20 stock portion undervalued the company?

21 MR. MONTEVERDE:  Well, that's an

22 interesting question because I don't think even the

23 special committee of Wesco was able to value that

24 fully because Berkshire -- because of its massive
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 1 number of businesses under its control.

 2 They did not perform due diligence on

 3 each business.  We didn't either, Your Honor.  So

 4 we're focusing on those who actually took the cash.  I

 5 think it's an interesting question.  I don't think --

 6 there was no discovery to be had on that issue because

 7 that was not pursued.

 8 I believe what the bankers did was

 9 they accepted some of the reports from Berkshire.  I'm

10 not criticizing that today.  I'm not criticizing that.

11 I am focusing on the cash component only, Your Honor,

12 and that's why we're limiting the request for

13 appraisal not to every member, but only those who did

14 not elect.

15 THE COURT:  How do the stockholders

16 that do not elect -- how does the election factor into

17 262(a)?  Why is that a consideration?

18 MR. MONTEVERDE:  It's not under (a).

19 It's under (b).

20 THE COURT:  And the information that

21 your expert relied on for Wesco, is that publicly

22 available?

23 MR. MONTEVERDE:  I'm not sure to what

24 extent because --
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 1 THE COURT:  You didn't have discovery?

 2 MR. MONTEVERDE:  Well, we had

 3 discovery.  Some of the information we relied on, I

 4 think it has become available, because the banker

 5 books were made available, the final presentations.

 6 But we also had some of the internal presentations and

 7 the internal projections for some of the settings.

 8 I believe Cort, C-O-R-T, and the steel

 9 business whose name escapes my mind at this time, but

10 we had some additional projections.  There were two

11 flaws in our view, main flaws.  One was the casualty

12 division, the lack of a mean multiple, or what's been

13 paid for other casualty companies, and two was even

14 Greenhill's own analysis who was the banker in this

15 transaction, they had 27 more dollars worth of value

16 because of the assets.

17 They had some real estate, and they

18 had some other deductions.  I think that, combined,

19 puts us in the high end.  It would be at 431.  In the

20 low end, if you don't take that account from

21 Greenhill, just focus on the casualty at 404.

22 Obviously, these are preliminary numbers.  I'm not

23 submitting them to the Court today as final numbers.

24 THE COURT:  Look, all I was curious
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 1 about was you're representing to me that, in part,

 2 this is based on information that wasn't available to

 3 the public.  If it was all available to the public,

 4 you'd be right back asking about why these people

 5 couldn't make an election.  You made your

 6 representation.  That's fine.

 7 MR. MONTEVERDE:  We took a lot of

 8 discovery in this case, Your Honor.

 9 THE COURT:  Anything else I should

10 know before I hear from your friends?

11 MR. MONTEVERDE:  I'm sorry?

12 THE COURT:  Anything else I should

13 know before I hear from the defendants?

14 MR. MONTEVERDE:  I think I will take a

15 seat at this time.

16 THE COURT:  You'll be back for

17 rebuttal.

18 MR. MONTEVERDE:  Thank you.

19 THE COURT:  Mr. Garvey.

20 MR. GARVEY:  Thank you, Your Honor.

21 Just a few points to follow up on the Court's dialogue

22 with Mr. Monteverde.  First, besides the flaws that

23 the Court pointed out in Mr. Monteverde's

24 hypothetical, there's one more to add to the list, and
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 1 that's that that whole hypothetical is irrelevant to

 2 whether cash or stock is the default choice.

 3 If you really hypothesize the coercive

 4 offer he described, it didn't matter which box you had

 5 to check, which was the default, if you didn't return

 6 the form.

 7 Second, Your Honor asked

 8 Mr. Monteverde whether anybody did call up his firm

 9 and say "vindicate my appraisal rights."  Not only did

10 nobody apparently call a lawyer to seek that, nobody

11 even wrote in to the constituent companies here,

12 despite the proxy statement laying out in precise

13 detail exactly how one preserves appraisal rights if

14 they disagreed with the company and agreed with

15 Mr. Monteverde on that point.  No one was interested

16 in pursuing that avenue.

17 Third, in the papers, and briefly in

18 counsel's remarks today, there was a reference to the

19 notion that somehow shareholders weren't afforded the

20 opportunity to vote against the merger but still elect

21 to receive stock.

22 There's no reference to such a

23 condition attached to one's vote or one's election in

24 any of the documents here; not in the proxy statement,
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 1 not in the merger agreement, not in the proxy card,

 2 not in the form used for election of consideration.

 3 If the Court wishes, I could give

 4 examples where all of those documents contradict it,

 5 but I think the Court gets it.

 6 With that, Your Honor, I'd be happy to

 7 address any questions.

 8 THE COURT:  The only question I have

 9 for you is what were you all thinking in terms of

10 using this election to argue against appraisal?  Is

11 there some statutory hook on that that I'm missing?

12 MR. GARVEY:  Well, I think, Your

13 Honor, I can't say for sure exactly how that would

14 have played out.  I think the intent was simply to

15 reserve rights to make arguments if we were

16 unpleasantly surprised on the liability point here.

17 The law on remedies in an appraisal or

18 quasi-appraisal circumstance, as Your Honor noted, has

19 been evolving recently.  If we ever did get to that

20 point, we would be arguing this case is very different

21 from Berger which involved a serious disclosure

22 violation, and in which the Court said we might treat

23 it differently if one were just caught on a technical

24 problem.  We don't even think we have a technical
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 1 problem here, though, for reasons that the Court is

 2 familiar with.

 3 THE COURT:  As I went over with

 4 Mr. Monteverde, when I look through what a stockholder

 5 has to do under 262(a), I don't get how the electing

 6 works into it.  I mean, it talks about neither voting

 7 in favor nor consenting to in writing pursuant to

 8 Section 228.

 9 I mean, I guess we've got some

10 relatively recent cases about forfeiting appraisal

11 rights, but it did seem to me to be an odd way to

12 potentially catch a stockholder coming and going;

13 assuming you all were wrong on the appraisal rights

14 question.

15 MR. GARVEY:  Well, if we were wrong, I

16 think the -- if we were wrong on the appraisal

17 question and therefore arguing about who's entitled to

18 a quasi-appraisal remedy, I think it would be an

19 equitable variation on the argument that some group of

20 people and some group of shares just couldn't have

21 been harmed by the alleged wrong.

22 THE COURT:  Thank you.

23 MR. GARVEY:  Thank you, Your Honor.

24 MR. LARKIN:  Good morning, Your Honor.
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 1 Joe Larkin on behalf of the special committee.

 2 Mr. Monteverde and Mr. Garvey have covered a lot of

 3 ground this morning, and I won't replow it.  There's

 4 just a couple of points I'd like to make on behalf of

 5 the special committee.

 6 First, Mr. Monteverde mentioned for

 7 the first time this morning some type of expert

 8 testimony or expert opinion about the valuation of

 9 Wesco stock.  This is the first time we've heard about

10 that.

11 I think this is a purely legal issue.

12 I think regardless of the valuation issues, this is a

13 purely legal issue as to whether the stockholders are

14 entitled to appraisal rights.

15 Secondly, in terms of the word

16 "required," both the Klotz decision and Nelson V.

17 Frank make it clear that if the General Assembly had

18 intended for an additional exception under 262 (b)(2),

19 it would have explicitly provided for it in the

20 statute.

21 As Your Honor pointed out, there is no

22 exception for a default election or anything like that

23 in the plain meaning of the statute.

24 The final point, plaintiffs allege
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 1 that the individual defendants have breached their

 2 duty of care for failing to provide the Wesco

 3 stockholders with appraisal rights.  It's our position

 4 that under Wesco's charter, the directors are

 5 exculpated from money damages pursuant to Section

 6 102(b)(7), so therefore, at this stage, money damages

 7 would be the only relief for a breach of the duty of

 8 care.  Plaintiff is not entitled to that.

 9 So, with that, Your Honor, I'm happy

10 to answer any questions.

11 THE COURT:  That's fine.  Thank you.

12 MR. LARKIN:  We would ask that

13 plaintiff's motion for summary judgment be denied and

14 that our motion be granted.

15 THE COURT:  That's what I thought you

16 were asking.

17 Mr. Monteverde.

18 MR. MONTEVERDE:  I'm just going to say

19 that ,to me, it just does not make sense that they are

20 not entitled, shareholders, to appraisal rights, and I

21 do think the question needs to be clarified this

22 morning.

23 If this Court is going to rule that

24 they are not entitled, at least I guess we answered
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 1 the question, so at least we accomplished something

 2 productive, just to find something of production here

 3 this morning.

 4 I actually think that the question

 5 should be answered in the manner that I have asked the

 6 Court that it be answered; that is, those who made no

 7 election that did not consent to anything, they were,

 8 in fact, required to take cash.

 9 With that, I would ask that Your Honor

10 extend the statute to allow those who did not elect to

11 seek appraisal.

12 THE COURT:  All right.

13 Well, look, I appreciate everybody's

14 arguments this morning.  I do think in the interests

15 of being clear, we'll give you a little something in

16 writing.  By "we," I am not using the royal "we."  I'm

17 referring to my clerks and me.  I will try to stay

18 humble in that respect.

19 It would be a little scary if I

20 started slipping into that giving you the royal wave

21 and that type of thing.  So I'll give you something

22 within the usual 90 days.

23 Stand in rest.

24 MR. MONTEVERDE:  Thank you, Your
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 1 Honor.

 2 MR. GARVEY:  Thank you, Your Honor.

 3

 4

 5 (The Court adjourned at 10:40 a.m.)

 6
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