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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK
- - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - x
ALEXANDRA MARCHUK, :

:
:
:
:
:
:
:
:
:

Plaintiff,

- against –

FARUQI & FARUQI, LLP, JUAN E.
MONTEVERDE, NADEEM FARUQI
and LUBNA FARUQI,

Defendants.
- - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - x
FARUQI & FARUQI, LLP, JUAN E.
MONTEVERDE, NADEEM FARUQI

:
:
:
:
:
:
:
:
:

13 CV 1669 (AKH)

and LUBNA FARUQI,
Counterclaim Plaintiffs,

- against -

ALEXANDRA MARCHUK, :
Counterclaim
Defendant,

:
:
:

and :
:

JOHN and JANE DOE 1-10, who caused
and/or assisted with the publication of the complaint,

:
:
:

Defendants on the
Counterclaim.

:
:
:

- - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - x

DEFENDANTS’ MEMORANDUM OF LAW IN SUPPORT OF
THEIR MOTION TO VOLUNTARILY DISMISS THEIR SECOND

AMENDED COUNTERCLAIMS AND TO WITHDRAW THEIR PENDING
MOTION TO EXTEND TIME TO JOIN ADDITIONAL PARTIES
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PRELIMINARY STATEMENT

Faruqi & Faruqi, LLP (“F&F” or “the Firm”), Nadeem Faruqi, Lubna M. Faruqi

and Juan E. Monteverde (collectively, “Defendants”) submit this Memorandum of Law in

support of their request for an Order permitting their voluntary dismissal of their Second

Amended Counterclaims pursuant to Federal Rule of Civil Procedure 41(a) and (c), as well as

their related voluntary withdrawal of their motion to extend time to join additional parties as

moot (docket no. 21). Although Plaintiff’s counsel offered on September 16, 2013 to stipulate to

this voluntary dismissal and withdrawal, Defendants have filed this motion to advise the Court of

all the facts and circumstances that caused them to file the counterclaims and now voluntarily

dismiss them.

STATEMENT OF FACTS

Defendants’ Counterclaims were premised on the distribution of the false,

malicious and salacious allegations contained in Plaintiff’s Complaint only a few hours after the

Complaint was filed with this Court. Defendants maintain that the Complaint’s allegations are

false and malicious because, for example, although Plaintiff alleged in her 24-page Complaint

that Defendant Monteverde sexually assaulted her, discovery has established that Plaintiff told

her gynecologist that her sexual relations with Defendant Monteverde were consensual. At her

deposition, Plaintiff’s gynecologist confirmed the accuracy of what she wrote in her patient

interview notes – that three days after the sexual encounter, Plaintiff reported to her that the

sexual encounter had been consensual, that Monteverde stopped when she told him to stop, and



2
FIRM:23859866v1

that Plaintiff stated to her that she was “ok” emotionally and psychologically. (See Second

Amended Counterclaims, ¶¶ 4-5.)1

The forwarding of false allegations in a complaint to others on the same day that

it was filed in Court for the purpose of damaging the defendants’ reputations and business and to

inflict emotional distress is tortious under New York law. See Williams v. Williams, 23 N.Y.2d

592, 595 (1969); Bridge C.A.T. Scan Associates v. Ohio-Nuclear Inc., 608 F. Supp. 1187, 1194-

95 (S.D.N.Y. 1985) (Weinfeld, J.) (false and malicious statements disseminated to the media for

purpose of damaging defendant are outside the judicial proceeding and are beyond the protective

ambit of the privilege afforded to statements made during the course of the proceeding). Based

on this settled New York law and the facts as Defendants understood them at the time,

Defendants filed their counterclaims.

A. The Events of March 13, 2013

At 3:15 pm on March 13, 2013, a copy of the Complaint in this matter was

emailed under the pseudonym “John Smith” from email account “js832408@gmail.com” to a list

of “undisclosed recipients.” (Declaration of Lubna M. Faruqi (“Faruqi Decl.”) Exh. A.) One

recipient was Defendant Monteverde’s wife, who was stunned and distressed by the allegations.

She immediately contacted her husband and forwarded the offending email and Complaint to his

F&F email account. (See id.) Thus, Mrs. Monteverde became aware of Plaintiff’s allegations

and the Complaint before Defendants did. (Faruqi Decl. ¶ 2.)

Almost immediately, a number of F&F clients contacted the Faruqis to express

their shock. Other counsel in F&F cases and several media outlets – including The New York

1 In contrast, the Complaint, First Amended Complaint and Second Amended Complaint set forth: “After
entering his office, Mr. Monteverde pushed Ms. Marchuk to the floor and quickly, forcefully, and
painfully had sex with her. Suffering discomfort and not wanting to continue having sex with him, Ms.
Marchuk implored Mr. Monteverde to stop, but he disregarded her pleas and continued having sex with
her.” See Complaint ¶ 65; First Amended Complaint ¶ 71; Second Amended Complaint, ¶ 77.
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Times and Thomson Reuters – reached out to F&F to inquire about the lurid and disturbing

claims. Indeed, anyone reading the Complaint would conclude that its sensational style was

meant to attract media attention and publicity. As a result of Marchuk’s false allegations and the

prompt dissemination of the Complaint, Defendants initially experienced a chilling effect on

their business, the ability to attract new clients and business, and lost business opportunities.

(Faruqi Decl. ¶ 3.)

Defendants immediately suspected that Plaintiff was involved with the forwarding

of the Complaint to others. (Id. ¶ 4.) Indeed, Plaintiff, working in concert with an unknown John

and/or Jane Doe, clearly had the means, motive and opportunity to forward the unnecessarily

scandalous Complaint and thus defame Defendants and purposefully injure their business. The

timing of events on March 13th required the person that emailed the Complaint to:

 know that the Complaint had been filed at 10:43 a.m. that day,

 know the identities and email addresses of F&F’s clients and
counsel in F&F cases, and

 know the email address of Defendant Monteverde’s wife.

Marchuk was obviously in a unique position to know when the Complaint was

filed, and she knew the identities of many of F&F’s clients by virtue of having been employed at

F&F. She also knew Monteverde’s wife’s email address because Mrs. Monteverde works at a

major retail store and had emailed discounts and sales notices to her husband, who in turn

forwarded them to all F&F employees. (Faruqi Decl. ¶¶ 2-4.)

Defendants also suspected that Plaintiff was acting in concert with F&F former

partner, David Leventhal, who had introduced her to the Firm, and with Plaintiff’s best friend

and Leventhal’s wife Tori Leventhal. F&F fired David Leventhal only days before Plaintiff

resigned in December 2011, and replaced him, in large part, with Monteverde who had
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effectively assumed Leventhal’s role at the Firm. (Faruqi Decl. ¶ 5.) David Leventhal also

referred Plaintiff to the employment attorney that she referenced in her resignation email to

Nadeem and Lubna Faruqi. (Declaration of Ronald M. Green (“Green Decl.”) Exh. B.)

Moreover, Leventhal’s lengthy tenure at F&F provided him with knowledge of client and

counsel contact information, and, as explained in detail below, he likely had the means by which

to access F&F’s computer network even after his termination. (Faruqi Decl. ¶¶ 5-6.)

Accordingly, Defendants alleged, upon information and belief, that Plaintiff and John or Jane

Doe sent the email to Monteverde’s wife and the other recipients. (See Second Amended

Counterclaims, ¶¶ 40, 82, 95, 96, 103, 124).

B. Defendants’ Investigation of the Gmail Account

As soon as Defendants learned that the Complaint had been sent anonymously,

they embarked upon an investigation to discover the “owner” of email account

“js832408@gmail.com” (“Gmail Account”). Nadeem Faruqi appointed three F&F employees to

research the Gmail Account and gather as much information as possible from the email and

document properties. These employees, who were familiar with computer systems, did not

report any discoveries from publicly available sources. (Faruqi Decl. ¶ 7.)

On May 14, 2013, days after the parties’ meet and confer pursuant to Rule 26(f),2

Defendants served a subpoena on Google, Inc. seeking, inter alia, all account information for the

Gmail Account in the hope of identifying the person who anonymously emailed the Complaint.

(Green Decl. Exh. C.) Google, Inc. responded on June 14, 2013 with the dates and times of the

account creation and deletion, as well as the internet protocol (IP) address from which the Gmail

Account was created. (Green Decl. Exh. D.) This IP address established that the Complaint was

2 Rule 26(d) directs that “A party may not seek discovery from any source before the parties have
conferred as required by Rule 26(f)….” The parties’ meet and confer took place via teleconference on
May 7, 2013.
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emailed “from” or through F&F’s New York office network, but it did not reveal the individual

computer within the office that was used to create the Gmail Account.

The limitations of Google Inc.’s information led Defendants to commence an

internal investigation to identify the particular computer from which the Gmail Account was

accessed. F&F maintains approximately 42 desktop computers for use by its attorneys and staff.

Any of these computers could have been the source of the email. In addition, F&F employees

could access a Firm desktop computer remotely by logging in with a username and password.3

Based on F&F technology at the time, there was an equally strong possibility that the email

emanated from a desktop computer that had been accessed remotely. F&F made every effort to

determine which computer accessed the Gmail Account on and around the relevant dates and

times and if such access was achieved in person or remotely. This investigation included review

of internal data, network logs and internet usage history. (Faruqi Decl. ¶¶ 6, 8-9.)

Metadata from the Complaint attached to the email established that it was not

scanned in the F&F office. This data stated that it had been scanned at 11:39 A.M. on March 13,

2013, approximately 45 minutes after Plaintiff’s Complaint had been filed with the Court, on a

Fujitsu copier. F&F has never had a Fujitsu copier on its premises, thus the electronic version of

the Complaint at issue originated outside of F&F. (Faruqi Decl. ¶ 9.) This discovery bolstered

Defendants’ theory that the Gmail Account could have been created by remote access into F&F’s

network to conceal the identity of the source.

As the ongoing investigation proceeded, Defendants learned that a number of

other individuals received a copy of the Complaint soon after it was filed. Defendants received a

document in response to a non-party subpoena that showed that the Complaint was sent from an

3 At the time, passwords were often shared among employees so that documents could be accessed in an
employee’s absence. (Faruqi Decl. ¶ 6.)
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attorney at Haynes and Boone, LLP to a former F&F associate at her personal email account at

or around the same time that Mr. Monteverde’s wife received the Complaint anonymously.

(Green Decl. Exh. E.) On July 16, 2013, Defendants served a subpoena on Haynes and Boone

for further information concerning the genesis of this email. (Green Decl. Exh. F.) By response

dated July 22, 2013, Defendants became aware that Haynes and Boone attorneys had received

the Complaint by email from yet another law firm. (Green Decl. Exh. G.) Ten days later, by

virtue of another subpoena response, Defendants became aware that the Complaint has been

circulating among a number of law firms as early as 12:56 pm on March 13, 2013. (Green Decl.

Exh. H.) However, no further information that could identify the computer used to create the

Gmail Account was found.

The only remaining option available to Defendants that might result in the

identification of the person who sent the email and the Complaint was the costly and time-

consuming process of forensic investigation of individual F&F computers. On or about August

12, 2013, Defendants retained Business Intelligence Associates, Inc. (“BIA”) to image and

analyze several F&F computers for deleted information or hard drive fragments that could show

activity in the Gmail Account. (Faruqi Decl. ¶ 10.) This imaging was performed on August 22,

2013. (Id.)

Finally, on Thursday, September 12, 2013, Defendants were advised that, based

on the forensic investigation of F&F computers, the computer used to create the Gmail Account

and send the email and Complaint cannot be conclusively established. (Id.) Thus, based on the

lack of data available, Defendants have determined that the evidence is not sufficient to pursue

their present counterclaims.
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ARGUMENT

A. Defendants Had a Good Faith Basis to Assert These Counterclaims

Only a few hours passed between the filing of the Complaint at the Southern

District Courthouse and receipt by Monteverde’s wife. Given the timeline of events, it was clear

that the anonymous sender of the email and Complaint intended to inflict substantial professional

and personal harm on Defendants. This motivation was consistent with the Complaint’s

outrageous and attention-grabbing allegations and Plaintiff’s attempt to generate substantial

public and media attention by pleading these false claims. Numerous media outlets ran salacious

stories about the Complaint including Employment Law 360, The New York Times, Thomson

Reuters, Above the Law, and others. This sequence of events would require the person that

emailed the Complaint to know: (1) that the filing occurred that day, (2) the identities and email

addresses of F&F’s clients and counsel in F&F cases, and (3) the email address of Monteverde’s

wife. Plaintiff, along with a current or former F&F employee, like David Leventhal, acting in

concert with her, met all three conditions.

Learning that the email was sent from the Faruqi IP address did not alter

Defendants’ counterclaims that a current or former employee assisted Marchuk in the

dissemination of the Complaint. Upon filing of the counterclaims, Defendants believed that it

was likely after further investigation and discovery that they would ascertain the identity of this

person and how he or she may have accessed F&F’s computer system. Defendants worked

diligently to investigate their claims throughout the course of this action while setting forth their

allegations upon information and belief.

The forensic investigation results, of course, do not foreclose the possibility that

the suspect computer was remotely accessed or that Plaintiff was involved in planning and

executing the distribution of the Complaint via email. Nonetheless, based on the conclusions
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drawn just 11 days ago from the forensic investigation, Defendants now believe that the evidence

is insufficient to proceed with the Counterclaims against Plaintiff.

B. Based on the Recently-Discovered Information, Voluntary Dismissal is Proper

Federal Rule of Civil Procedure 41(a)(2) states that “an action may be dismissed

at the plaintiff’s request only by court order, on terms that the court considers proper.” This rule

is equally applicable to a defendant that has asserted counterclaims. F.R.C.P. 41(c); see Kwan v.

Schlein, 634 F.3d 224, 230 (2d Cir. 2011). Defendants fulfilled their duty to fully investigate the

counterclaims through discovery and the retention of experts to reach a conclusion. Now, upon a

totality of the evidence collected and an understanding of what cannot be conclusively

established, Defendants respectfully request an Order permitting voluntary dismissal of their

claims against Plaintiff.

Plaintiff will not suffer any prejudice. Discovery is ongoing, and no depositions

of the named Defendants have been taken. Nor has Plaintiff’s counsel conducted any

depositions concerning the issues involved with the counterclaims. Thus, dismissal will avoid

unnecessary additional discovery on the counterclaims, and Plaintiff’s Second Amended

Complaint can proceed unaffected.

C. Upon Dismissal of the Counterclaims, Defendants’
Motion to Extend Time to Join Additional Parties is Moot

Defendants filed its Motion to Extend Time to Join Additional Parties to ensure

that they had time to complete the forensic investigation. As stated above, the data recovered

from F&F’s computers was inadequate to support the counterclaims at trial and, thus, with Court

approval, the Counterclaims should be dismissed. As a result, Defendants’ related motion for an

extension of time is moot.
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CONCLUSION

For the reasons set forth herein, Defendants respectfully request an Order

permitting the voluntary dismissal of the Second Amended Counterclaims and the voluntary

withdrawal of Defendants’ Motion to Extend Time to Join Additional Parties.

Dated: September 23, 2013 Respectfully submitted,

EPSTEIN, BECKER & GREEN, P.C.

By: /s/Ronald M. Green
Ronald M. Green
Barry Asen
Victoria M. Sloan
250 Park Avenue
New York, New York 10177-1211
(212) 351-4500
rgreen@ebglaw.com
basen@ebglaw.com
vsloan@ebglaw.com
ATTORNEYS FOR DEFENDANTS


