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PRELIMINARY STATEMENT

In her Second Amended Complaint, Plaintiff Alexandra Marchuk asserted claims for

sexual harassment and retaliation under several statutes, including Title VII of the Civil Rights

Act of 1964 (“Title VII”), and common law claims for malicious prosecution and defamation.

When confronted with Defendants’ motion for partial summary judgment, however, she

withdrew her malicious prosecution claim against all Defendants as well as her Title VII claim

against the individual Defendants. Thus, on January 28, 2014, this Court dismissed both claims

with prejudice. (Document No. 60 on the Docket) (“Docket No. _”) In its Order that day, the

Court also denied, without prejudice, as premature Defendants’ motion for partial summary

judgment as to Plaintiff’s defamation claim because the Court extended the time for fact

discovery in this case. (Id.)

Now that fact discovery has come to an end, Defendants again move for partial summary

judgment on Plaintiff’s defamation claim. Based on the facts described in the Statement of Facts

herein – essentially that Plaintiff falsely accused Monteverde in her Complaint (Docket No. 1) of

sexually assaulting her and falsely accused Faruqi & Faruqi, LLC (“F&F” or “the Firm” ) and its

two equity partners, Nadeem Faruqi and Lubna Faruqi, of knowing about the alleged sexual

assault and doing nothing about it – Defendants filed an Answer and Counterclaims against

Plaintiff (Docket No. 4) and then issued a press release in the hope of mitigating some of the

notorious publicity that her highly-salacious Complaint generated against them. Plaintiff

subsequently claimed in her Second Amended Complaint that the press release was defamatory.

(Docket No. 17)

As will be shown, Plaintiff’s defamation claim, which is directed only at Defendants’

press release, is legally deficient and should be dismissed as a matter of law.
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STATEMENT OF FACTS

Plaintiff does not dispute any of the facts set forth in this Statement of Facts; she has

previously admitted that they are true. See Docket No. 59, which is Plaintiff’s Local Civil Rule

56.1 Counter-Statement, dated January 15, 2014 (“Pl. Rule 56.1 Counter-Statement”), filed in

opposition to Defendants’ first partial summary judgment motion. Excerpts from Plaintiff’s

deposition testimony (“Pl. Dep.”) about these facts are attached to the Declaration of Ronald M.

Green, Esq. (“Green Decl.”) as Exhibit A. For purposes of this motion, Defendants accept

Plaintiff’s referenced testimony as true.

* * *

On December 15, 2011, after the holiday party for the employees of the Firm, Plaintiff

and Defendant Juan Monteverde went bar-hopping, first to The Ginger Man and then to LexBar.

(Pl. Rule 56.1 Counter-Statement, Response No. 1; Pl. Dep. 250-51, 263) On December 16,

2011, upon leaving LexBar sometime after 2:00 a.m. and admittedly inebriated, Plaintiff and

Monteverde walked to the Firm’s offices. (Pl. Rule 56.1 Counter-Statement, Response No. 3; Pl.

Dep. 23, 98)

Once in Monteverde’s office, Plaintiff states that she did not object when Monteverde

allegedly unzipped her dress and removed her undergarments. (Pl. Rule 56.1 Counter-Statement,

Response No. 5; Pl. Dep. 16-18) Next, however, according to the Complaint:

Monteverde [then] pushed Ms. Marchuk to the floor and quickly,
forcefully, and painfully had sex with her. Suffering discomfort
and not wanting to continue having sex with him, Ms. Marchuk
implored Mr. Monteverde to stop, but he disregarded her pleas and
continued having sex with her. [Pl. Rule 56.1 Counter-Statement,
Response No. 6; Complaint ¶ 65; Second Amended Complaint ¶
77]
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On December 19, 2011, three days later, Plaintiff went to a gynecologist, Dr. Joonhee

Park. (Pl. Rule 56.1 Counter-Statement, Response No. 8; Pl. Dep. 47-49) In contrast to her

Complaint’s above allegation in Paragraph 65, her gynecologist’s report states:

[Patient] here for new annual gyn[ecological] exam and c/o
[complains of] post-coital bleeding after unprotected intercourse
12/15/11 after getting drunk at office holiday party. [Patient]
reports it was consensual with boss. She remembers that he
stopped when she told him to.… [Patient] states that she is
emotionally/psychologically ok…. [Pl. Rule 56.1 Counter-
Statement, Response No. 9; Green Decl. Ex. B]

When deposed, Dr. Park confirmed that Plaintiff specifically told her that the sexual

intercourse with Monteverde was consensual and that Monteverde stopped when she told him to

stop. (Pl. Rule 56.1 Counter-Statement, Response No. 10; Dr. Joonhee Park Dep. 32-33, 40, 64,

attached to Green Decl. as Ex. C)

On December 22, 2011, one week after the holiday party, in an email to Lubna and

Nadeem Faruqi, Plaintiff resigned her employment with F&F. (Pl. Rule 56.1 Counter-Statement,

Response No. 13; Green Decl. Ex. D) The totality of what she wrote was the following:

I am writing to let you know that yesterday was my last day at the
firm, and I will not be returning. I have spoken to an employment
lawyer, and you can expect to be contacted by someone on my
behalf. Please do not contact me, unless it is regarding my
insurance coverage under COBRA and in writing. [Pl. Rule 56.1
Counter-Statement, Response No. 13; Green Decl. Ex. D]

On March 13, 2013, 15 months after the sexual encounter, Plaintiff filed her Complaint

with this Court. (Pl. Rule 56.1 Counter-Statement, Response No. 22; Docket No. 1) Given its

salacious content, the Complaint received widespread publicity in both the print media and on

the Internet including articles in the New York Times, Thomson Reuters, Forbes, the ABA

Journal, “Law 360,” “Above the Law,” among other publications. (Pl. Rule 56.1 Counter-

Statement, Response No. 23; Green Decl. Ex. E)
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On April 2, 2013, Defendants filed counterclaims against Plaintiff, alleging defamation

and other tortious conduct and issued their own press release in light of the enormous publicity

generated by her Complaint (Pl. Rule 56.1 Counter-Statement, Response No. 24; Docket No. 4;

Green Decl. Ex. F). On September 23, 2013, though, Defendants filed a motion to voluntarily

dismiss their counterclaims because they had not adduced sufficient evidence during discovery to

enable them to continue to prosecute their counterclaims. (Pl. Rule 56.1 Counter-Statement,

Response No. 27; Docket Nos. 25-28) On September 27, 2013, the Court granted Defendants’

motion. (Pl. Rule 56.1 Counter-Statement, Response No. 28; Docket No. 34)

ARGUMENT

DEFENDANTS ARE ENTITLED TO PARTIAL SUMMARY
JUDGMENT ON PLAINTIFF’S DEFAMATION CLAIM.

To prove defamation under New York law, a plaintiff must prove the following five

elements: “(1) a written defamatory statement of fact concerning the plaintiff; (2) publication to a

third party; (3) fault (either negligence or actual malice depending on the status of the libeled

party); (4) falsity of the defamatory statement; and (5) special damages or per se actionability

(defamatory on its face)." Rosenberg v. Metlife, Inc., 453 F.3d 122, 123 n.1 (2d Cir. 2006)

(quotations and citation omitted); see Dillon v. City of New York, 261 A.D.2d 34, 38 (1st Dep’t

1999). Plaintiff cannot prove the first and fifth elements.

As set forth in Plaintiff’s memorandum of law, dated January 15, 2014 (“Pl. MOL”)

(Docket No. 56), which she filed with this Court in opposition to Defendants’ initial partial

summary judgment motion, Plaintiff bases her defamation claim on the following two sentences

in Defendants’ press release:

We have filed this counter-lawsuit today against Ms. Marchuk
because we believe her lawsuit was maliciously brought to extort
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money from F&F, to defame and damage F&F’s reputation and
business, as well as the reputation of Juan Monteverde, with whom
she was obsessed. Ms. Marchuk and/or her agents emailed her
malicious and false complaint to clients of F&F, opposing counsel
in F&F cases, as well as Mr. Monteverde’s wife.

(Pl. MOL at 23; see press release attached to Green Aff. as Ex. F)1

Defendants next show that Plaintiff’s defamation claim should be dismissed for any or all

of these reasons. First, Plaintiff’s claim is legally deficient because she does not allege “special

damages” and the press release did not allege that she had committed a crime or had engaged in

misconduct as an attorney. Second, the statement in the press release was not defamatory

because it did not expose Plaintiff to public contempt or ridicule. Third, the statement reflected

Defendants’ opinion and not asserted facts. Fourth, the statement was privileged in light of New

York’s “fair comment” statute as set forth in New York Civil Rights Law § 74.

A. Plaintiff’s Defamation Claim Should be Dismissed Because
She has Not Alleged Any “Special Damages” and the Press
Release Did Not Accuse Her of Attorney Misconduct or A Crime.

“Special damages” exist only when there is “the loss of something having economic or

pecuniary value.” Liberman v. Gelstein, 80 N.Y.2d 429, 434-35 (1992) (quoting Restatement of

Torts, § 575, comment b). Plaintiff has not alleged that she suffered any special damages

1 When Defendants filed their counterclaims and issued their press release, they reasonably believed that
Plaintiff, working in concert with an unknown other(s), had the means, motive and opportunity to forward
the Complaint to F&F clients, counsel in F&F cases, and Defendant Monteverde’s wife. The timing of
events on the day that the Complaint was both filed and emailed, March 13, 2012, required the person that
emailed the Complaint to know: (a) the Complaint had been filed at 10:43 a.m. that day, (b) the identities
and email addresses of F&F’s clients and counsel in F&F cases, and (c) the email address of
Monteverde’s wife. Plaintiff was in a unique position to know all three. In fact, Plaintiff engaged
counsel in the same office building as Defendants to maintain proximity to Monteverde and other
Defendants. When Defendants came to the conclusion – after making substantial efforts and conducting
much discovery – that they could not marshal sufficient evidence to prove Plaintiff’s culpability, they
withdrew their counterclaims. Nonetheless, Defendants still believe that Plaintiff was responsible. (See
Docket No. 28)
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because of Defendants’ statement in the press release. (See generally Pl. MOL; Second

Amended Complaint, Fifth Claim) Moreover, she did not file a “Damages Statement” with the

Court, which the May 17, 2013 Civil Case Management Plan required her to file by January 15,

2014. (Docket No. 13)

In the absence of special damages, a plaintiff can still satisfy the fifth element of a

defamation claim by alleging defamation per se and showing that the alleged defamatory

statement injured her in her “trade, business or profession” or charged her with a “serious

crime.” Liberman, 80 N.Y.2d at 434-35. Thus, seeking to prevail on the basis of defamation per

se, Plaintiff alleges that the press release: (1) injured her in her profession as an attorney and (2)

accused her of a serious crime. (Pl. MOL at 26-28; see Second Amended Complaint ¶¶ 149-53)

Neither allegation, however, stands scrutiny.

1. The Press Release Did Not Address Plaintiff’s Conduct as an Attorney.

The press release did not allege that Plaintiff engaged in attorney misconduct. It did not

contend, for example, that she emailed the Complaint to F&F’s clients because she wanted to

retain those clients for herself or for her new firm. In fact, by the time that the Complaint was

emailed, she was already employed in a different industry by an insurance company in Omaha,

Nebraska, and not by F&F competitor. (Complaint ¶ 89) Nor did the press release contend that

Plaintiff demanded $9 million in damages in her Complaint because she is an attorney. As a

result, the press release did not injure Plaintiff in the legal profession; indeed, she does not claim

that it caused her to lose her job as a lawyer with the Nebraska insurance company where she

remains employed. (Id.)

Contrary to the circumstances here, defamation per se exists where a statement concerns

the plaintiff’s conduct in her trade, business or profession. Liberman, 80 N.Y.2d at 435. To

illustrate, in Ram v. Moritt, 205 A.D.2d 516 (2d Dep’t 1994), an attorney seeking to levy on a
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judgment called a physician “a ‘liar,’ a ‘cheat,’ and a ‘debtor’ in the presence of his patients in

his waiting room. Although the physician alleged defamation per se, the Appellate Division

rejected his claim as a matter of law and stated:

[A]lthough words which affect a person in his or her profession by
imputing to him or her any kind of fraud, dishonesty, misconduct,
incapacity, unfitness, or want of any necessary qualification in the
exercise of one’s profession … may be actionable, we agree with
the Supreme Court that the alleged statements did not address the
plaintiff’s status as a doctor and were thus not slanderous per se.
Thus in the absence of a sufficient allegation of special damages,
the alleged statement were not actionable. [Id. at 517] [emphasis
added]

Similarly here, Defendants’ press release did not address Plaintiff’s status as an attorney and thus

defamation per se cannot arise.

In contrast, each case that Plaintiff relies upon to support her defamation per se claim

concerns statements that related directly to the plaintiff’s conduct in his or her profession and is

therefore inapplicable here. (See MOL at 27) See Yesner v. Spinner, 765 F.Supp. 48, 52

(S.D.N.Y. 1991) (claim that court reporter often modified transcripts, if proven, would be

defamation per se); Gjonlekaj v. Sot, 308 A.D.2d 471, 474 (2d Dep’t 2003) (calling an Albanian

publisher a “Marxist” and a former propagandist for Albania’s Communist government sets forth

a defamation per se claim in light of his anti-Communist Albanian immigrant audience); Herlihy

v. Metropolitan Museum of Art, 214 A.D.2d 250, 261 (1st Dep’t 1995) (charge that museum

supervisor was anti-Semitic and discriminated against Jewish museum volunteers sets forth a

defamation per se claim); Public Relations Society of America, Inc. v. Road Runner High Speed

Online, 8 Misc.3d 820, 827 (Sup. Ct. N.Y. Co. 2005) (email maligning the competence and

fitness of the organization’s executive director, if untrue, was defamation per se).
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Thus, Plaintiff’s defamation per se claim, with her status as an attorney as its basis,

cannot survive this motion because the press release did not address her conduct as an attorney.

2. The Press Release Did Not Accuse Plaintiff of Committing a Crime.

Plaintiff also alleges that the first sentence of the press release is defamation per se

because it charges her with a “potential criminal scheme to extort money from Defendants by

forwarding her Complaint to Defendants’ clients, opposing counsel and even to Mr.

Monteverde’s wife.” (Pl. MOL at 23) This allegation, however, distorts that plain language of

the press release. The first sentence of the press release actually states:

We have filed this counter-lawsuit today against Ms. Marchuk
because we believe her lawsuit was maliciously brought to extort
money from F&F, to defame and damage F&F’s reputation and
business, as well as the reputation of Juan Monteverde, with whom
she was obsessed.

The phrase “we believe her lawsuit was maliciously brought” is immediately followed by

the phrase “to extort money from F&F.” The only plausible interpretation of the two phrases is

that “extort money from F&F” relates to the filing of the Complaint with its exorbitant $9 million

damages demand. (Complaint, WHEREFORE clause) (Docket No. 1) By contrast, Plaintiff

argues that she was defamed by “Defendants’ statement in the Press Release that Ms. Marchuk

attempted to extort money from them by sending her Complaint to clients, opposing counsel and

family members.” (Pl. MOL 24) She does not explain – nor can she explain – how sending the

Complaint to those persons would extort money from F&F. Her conclusory allegation not only

defies common sense and basic grammar, but it rewrites the press release’s language.

Moreover, Defendants’ statement in the press release that “we believe her lawsuit was

maliciously brought to extort money from F&F” did not convey that Plaintiff had committed a

crime by suing them. Filing a complaint in court is not and cannot be extortion; likewise,
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sending an already-filed complaint to someone is not and cannot be extortion. In this regard,

New York Penal Law § 155.05(2)(e) defines “extortion” as occurring as follows:

A person obtains property [including money] when he compels or
induces another person to deliver such property to himself or to a
third person by means of instilling in him a fear that, if the
property is not so delivered, the actor or another will … [e]xpose a
secret or publicize an asserted fact, whether true or false, tending
to subject some person to hatred, contempt or ridicule.

Plaintiff did not instill a fear in Defendants that she would expose a secret or publicize

asserted facts. Once she filed her Complaint and allegedly forwarded it to others, the asserted

facts were publicized and the harm was already done.

The words “extort money,” as used in the press release, conveyed Defendants’ belief that

Plaintiff was motivated to file her lawsuit by the fact that she, admittedly, was more than

$330,000 in debt and saw an opportunity to wipe out much of her debt by filing a meritless,

albeit embarrassing and damaging, lawsuit against Defendants. (See Docket No. 4, ¶ 3; Docket

No. 12, ¶ 3) This use of “extort money” is an example of “rhetorical hyperbole,” long

recognized by both the U.S. Supreme Court and the courts in New York as inactionable.

For example, in Milkovich v. Loraine Journal Co., 497 U.S. 1, 16-17 (1990), the U.S.

Supreme Court explained the distinction between rhetoric and defamation as follows:

In Greenbelt Cooperative Publishing Assn. v. Bresler, 398 U.S. 6
(1970), a real estate developer had engaged in negotiations with a
local city council for a zoning variance on certain of his land,
while simultaneously negotiating with the city on other land the
city wished to purchase from him. A local newspaper published
certain articles stating that some people had characterized the
developer’s negotiating position as “blackmail,” and the developer
sued for libel. Rejecting a contention that liability could be
premised on the notion that the word “blackmail” implied the
developer had committed the actual crime of blackmail, we held
that “the imposition of liability on such a basis was constitutionally
impermissible – that as a matter of constitutional law, the word
‘blackmail’ in these circumstances was not slander when spoken,
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and not libel when reported in the Greenbelt News Review.” Id. at
13. Noting that the published reports “were accurate and full,” the
Court reasoned that “even the most careless reader must have
perceived that the word was no more than rhetorical hyperbole, a
vigorous epithet used by those who considered [the developer’s]
negotiating position extremely unreasonable.” Id. at 13-14.

The courts in New York have followed this Supreme Court precedent concerning non-

defamatory rhetoric. In 600 West 115th Street Corp. v. Von Gutfeld, 80 N.Y.2d 130, 143 (1992),

a tenant’s statement at a public hearing that the plaintiff’s action was “as fraudulent as you can

get and it smells of bribery and corruption” was not actionable. In Galasso v. Saltzman, 42

A.D.3d 310, 311 (1st Dep’t 2007), where the defendant told his neighbors and a local

businessman that the plaintiff had “engaged in criminal conduct,” the Appellate Division rejected

the plaintiff’s defamation claim as non-actionable as a matter of law.

In Trustco Bank of New York, 213 A.D.2d 940, 942 (3d Dep’t 1995), the defendant’s

words in a newspaper article, “Extortion – that’s what Trustco is looking for,” were held to be

“rhetorical hyperbole” and not actionable. Similarly, in McNamee v. Clemens, 762 F.Supp.2d

584, 603-04 (E.D.N.Y. 2011), the statement by the famous baseball pitcher’s agent that the

plaintiff “wanted to shake Roger [Clemens] down” was mere “hyperbolic” rhetoric and not

actionable.

The only New York case relied upon by Plaintiff for her assertion that the words “extort

money” are defamatory is Grande v. Gristede’s Foods, Inc., 2011 WL 4716339 (S.D.N.Y.

Oct. 7, 2011), but application of that case here actually shows that Plaintiff’s defamation claim is

not actionable.2 (See MOL at 26-27) In Grande, the Company’s Controller complained that

certain Company funds should have been deposited in a union’s pension fund account, but were

2 Plaintiff also relies on Wolinsky v. Standard Oil of Connecticut, Inc., 712 F.Supp.2d 46 (D. Conn.
2010), which is inapplicable here because it is premised on the court’s view of Connecticut law.
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instead being diverted to various Company officers and employees. After Gristede’s terminated

his employment, its Chairman accused the Controller of attempted extortion and told the New

York Post that the Controller had demanded a payment of $2 million.

On these facts, the Court refused to dismiss the Controller’s defamation claim because

the Chairman’s comments could reasonably be interpreted to mean that the Controller had sought

to extort $2 million before he was terminated and before he sued, which would have violated

New York Penal Law § 155.05(2)(e). Grande, 2011 WL 4716339, at *3. In contrast here,

Defendants’ “extort money” remark in the press release was based on the Complaint that

Plaintiff had already filed with this Court and not on conduct that could violate New York’s

Penal Law.

In sum, given that Plaintiff admittedly did not suffer any special damages as a result of

the press release, she has attempted to bring a viable defamation per se claim by alleging that the

press release injured her in her profession as an attorney and accused her of a serious crime. As

shown, neither assertion has merit. For this reason alone, Plaintiff’s defamation claim should be

dismissed as a matter of law.

B. Alternatively, Plaintiff’s Defamation Claim Should Be
Dismissed Because the Press Release was Not Defamatory.

Under New York law, whether words are defamatory “presents a legal question to be

resolved by the court in the first instance … and if not reasonably susceptible of a defamatory

meaning, they are not actionable and cannot be made so by a strained or artificial construction.”

Golub v. Enquirer/Star Group, Inc., 89 N.Y.2d 1074, 1076 (1997) (citation omitted). A

statement is defamatory only “if it tends to expose the plaintiff to public contempt, ridicule,

aversion or disgrace, or induce an evil opinion of [her] in the minds of right-thinking persons,
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and to deprive [her] of their friendly intercourse in society.” Rinaldi v. Holt, Rinehart &

Winston, Inc., 42 N.Y.2d 369, 379 (1977) (citation omitted).

Defendants’ statement in their press release that Plaintiff filed her lawsuit to extort

money from F&F and damage F&F’s relationships with its clients and Monteverde’s relationship

with his wife (Pl. MOL at 23) are not defamatory because the statement did not expose her to

“public contempt, ridicule, aversion, disgrace,” etc. See Rinaldi, 42 N.Y.2d at 379. Indeed,

there is nothing in the pleadings or record evidence to show that the statement did. (See

generally Pl. Mem. and Second Amended Complaint, Fifth Claim)

Plaintiff’s objection to the statement in the press release that she was “obsessed” with

Monteverde fares no better. (Pl. MOL at 23) There is no evidence that the statement gave rise to

public contempt or ridicule. Moreover, in McNamee v. Clemens, 762 F. Supp.2d at 603, where

the baseball pitcher’s agent stated that the plaintiff was “a troubled man who is obsessed with

doing everything possible to destroy Roger Clemens” (emphasis added), the Court held that

right-thinking persons would understand the statement to be “rhetorical hyperbole” and thus held

that the statement was non-defamatory and non-actionable.

In short, the press release was not defamatory, which is the first requisite element of a

defamation claim. See Rosenberg, 453 F.3d at 123 n.1. For this reason as well, Plaintiff’s

defamation claim is legally insufficient and should be dismissed.

C. Alternatively, Plaintiff’s Defamation Claim Should Be Dismissed
Because the Press Release Reflected Defendants’ Opinion and Not Facts.

Under New York law, expressions of opinion, as here, are not actionable. Gross v. New

York Times Co., 82 N.Y.2d 146, 151 (1993). Whether a given statement expresses opinion or

fact is a question of law for a court to decide based on “what the average person hearing or
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reading the communication would take it to mean.” Steinhilber v. Alphonse, 68 N.Y.2d 283, 290

(1986) (citation omitted); Pavlica v. Behr, 2006 WL 1596763, at *6 (S.D.N.Y. June 9, 2006).

When Plaintiff quotes the language in Defendants’ press release that she claims is

defamatory, she omits the words, “we believe.” (See Pl. MOL at 23) Although she asserts that

the press release states that “Ms. Marchuk’s suit was ‘maliciously brought to extort money from

F&F …’” (id.), the press release actually states: “We have filed this counter-lawsuit today

against Ms. Marchuk because we believe her lawsuit was maliciously brought to extort money

from F&F, to defame and damage F&F’s reputation and business, as well as the reputation of

Juan Monteverde, with whom she was obsessed.” (See Green Aff. Ex. F) (emphasis added)

In similar cases, courts in New York have dismissed defamation claims because the

statements at issue were subjective opinions that were not actionable. See Treppel v. Biorail

Corp., 2004 U.S. Dist. LEXIS 2737, at *39-40 (S.D.N.Y. Oct. 15, 2004) (statement in press

release, “The information made public today is alarming and we believe calls into question the

objectivity of all reporting by Mr. Treppel,” was non-actionable opinion); Cytyc Corp. v.

Neuromedical Systems, Inc., 12 F. Supp.2d 296, 302 (S.D.N.Y. 1998) (statement not actionable

where “Cytyc’s president did not say that the petitions are necessarily frivolous, only that Cytyc

believed them to be so”).

Accordingly, the press release reflected Defendants’ opinion and not asserted fact. As

such, Plaintiff’s defamation claim should be dismissed as legally insufficient.

D. Alternatively and Finally, Plaintiff’s Defamation Claim Should Be
Dismissed Because the Objected-To Two Sentences in the Press Release
Simply and Accurately Summarize Paragraphs 1 and 3 of Defendants’ Answer.

Finally, out-of-court statements, such as press releases, that concern judicial proceedings

are governed by New York Civil Rights Law § 74, which provides that a “civil action cannot be
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maintained against any person, firm or corporation, for the publication of a fair and true report of

any judicial proceeding….” For a report to be “fair and true,” it is enough that the substance of a

report, such as a press release, to be substantially accurate. Geiger v. Town of Greece, NY, 311

Fed. Appx. 413, 417 (2d Cir. 2009); Holy Spirit Assn. for the Unification of World Christianity v.

New York Times Co., 49 N.Y.2d 63, 67 (1979).

When immunity against defamation is sought for a report in accordance with Civil Rights

Law § 74, “a comparison of the pleading and the subsequent report of that pleading is the starting

point for the analysis.” Karp v. Hill and Knowlton, Inc., 631 F.Supp. 360, 363 (S.D.N.Y. 1986).

Here, that comparison impels the dismissal of Plaintiff’s defamation claim. The objected-to

sentences in Defendants’ press release do no more than accurately summarize the first and third

paragraphs of Defendants’ Answer to the Complaint and Counterclaims. (Compare Green Aff.

Ex. F with Docket No. 4, ¶¶ 1, 3) For this final reason, too, Plaintiff’s defamation claim should

be dismissed as a matter of law.

CONCLUSION

For any or all of the foregoing reasons, Defendants respectfully request that the Court

grant partial summary judgment in favor of Defendants concerning Plaintiff’s defamation claim.

Dated: April 15, 2014
Respectfully submitted,

EPSTEIN, BECKER & GREEN, P.C.

By: s/Ronald M. Green
Ronald M. Green
Barry Asen
Victoria M. Sloan

250 Park Avenue
New York, New York 10177-1211
(212) 351-4500
Attorneys for Defendants
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