
 

 

 

  

 No.      
 

IN THE 

pìéêÉãÉ=`çìêí=çÑ=íÜÉ=råáíÉÇ=pí~íÉë=
_______________ 

 

WYNN LAS VEGAS, LLC AND STEVE WYNN, 

Petitioners, 
v. 

JOSEPH CESARZ AND QUY NGOC TANG, ET AL.,  

Respondents. 
_______________ 

On Petition For Writ Of Certiorari  

To The United States Court Of Appeals  

For The Ninth Circuit 

_______________ 

PETITION FOR A WRIT OF CERTIORARI 

_______________ 
 

JOSHUA S. LIPSHUTZ 

GIBSON, DUNN & CRUTCHER LLP 

555 Mission Street 

San Francisco, CA  94105 

(415) 393-8200 

 

GREGORY J. KAMER 

R. TODD CREER 

KAMER ZUCKER ABBOTT 

3000 W. Charleston Boulevard 

Suite 3 

Las Vegas, NV  89102 

(702) 259-8640 
 

EUGENE SCALIA 

   Counsel of Record 

MIGUEL A. ESTRADA 

JONATHAN C. BOND 

AMANDA C. MACHIN 

GIBSON, DUNN & CRUTCHER LLP 

1050 Connecticut Avenue, N.W. 

Washington, D.C.  20036 

(202) 955-8500 

escalia@gibsondunn.com 

Counsel for Petitioners  
 

 



 

 

QUESTIONS PRESENTED 

The Fair Labor Standards Act (“FLSA” or “Act”), 
29 U.S.C. § 201 et seq., regulates specific employment 
practices, primarily payment of minimum wages and 
overtime pay, and permits private suits only for un-
paid minimum wages, overtime pay, or retaliation.  
Id. §§ 206-207, 216(b).  This Court has held that only 
practices the FLSA itself “prohibits” “violat[e]” the 
Act.  Christensen v. Harris County, 529 U.S. 576, 588 
(2000).  As courts (including the Fourth and Ninth 
Circuits) have uniformly held, the FLSA’s only provi-
sion discussing tip sharing, or “pooling,” 29 U.S.C. 
§ 203(m), says nothing restricting tip pooling by em-
ployers who pay their workers a cash wage that 
meets the federal minimum, but merely places condi-
tions on tip pooling by employers who seek to count 
employees’ tips toward the employer’s minimum-
wage obligation.  On the basis of that provision, how-
ever, the Department of Labor promulgated a regula-
tion restricting all tip pooling.  Applying a putative 
principle of administrative law that the D.C. and 
Fourth Circuits have rejected, the Ninth Circuit up-
held that regulation—and permitted a suit by pri-
vate employees to enforce it—holding that the 
FLSA’s “silence” on tip pooling empowered the De-
partment to regulate.  The questions presented are: 

1.  Whether the FLSA imposes restrictions, en-
forceable in private suits, on tip-pooling arrange-
ments by employers who do not seek to count tips 
toward their minimum-wage obligations. 

2.  Whether the Ninth Circuit erred in holding 
that a federal agency purporting to implement a 
statute may create entitlements and requirements 
that the statute does not, so long as the statute does 
not expressly prohibit the agency’s regulation. 
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PARTIES TO THE PROCEEDING  
AND RULE 29.6 STATEMENT 

All petitioners in this Court—who were defend-
ants in the district court (No. 13-109 (D. Nev.)) and 
appellees in the court of appeals (No. 14-15243 (9th 
Cir.))—are named in the caption.   

Respondents here—who were plaintiffs in the 
district court (No. 13-109 (D. Nev.)) and appellants in 
the court of appeals (No. 14-15243 (9th Cir.))—are 
Joseph Cesarz and Quy Ngoc Tang, on behalf of 
themselves and all others similarly situated, as well 
as Misuk Ahn, Fredrick Amie, Youn Mi An, Conrado 
Angosta, Arsenio L. Angus III, Corazon Arceo, Renee 
Armstrong, Eman Assad, Julie Ball, Hanna Ban-
nourah, Michelle Barilla, Lina Baute, Leah Benfanti, 
Stacey Bennett, Maria Bernard, Florentino Bigsot, 
Stephen Bise, Nancy Bixenmann, Donna Blair, Alan 
Botticello, David Brossart, Brian Burton, Montana 
Butler, Scott Buzz, Marina Pena Caban, Vincent 
Calogero, Jeffrey Camera, Tanasica Carabasu, Rich-
ard Carbone, Michael Carboni, Marilda Casanova, 
Minh Chau, Qing Chau, Brenda Chen, Christopher 
Cheung, Yoon H. Choi, Kriengsak Choksawaergkorn, 
Jin Ah Chong, Cheryl Chung, Derrick Cliett, Wendy 
Collins, Joseph Comastro, Paticia Condron, Marla 
Connelly, Connie Cooper, Elizabeth Corbin, Mercy 
Corona, Charito Cruz, Bryan D’Andrea, Scott Dao, 
Ana Rosa Davila-Mota, Javier DelPrado, Heather 
Devitte, Hunter Dhue, Tanya DiLisio, Zarina Bayani 
Dominguez, Klaus Dongman, Lisa Dornan, Sue Du-
ca, Jason Dunkle, Amber Dunlap, Vivian Duong, 
Earnest Elliott, Brian Elston, Jeffrey Eslinger, Mark 
Espiritri, Robert Falchi, Cynthia Farley, Erwin Fe-
lix, Bulcha Fite, Shirley Fletcher, Sebastiana Fon-
tana, Mimi Frey, Kent Fujino, Colleen Fuller, Terri 
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Fuller, Dezari Funk, Maile Gabriel, Xiu Mei Gan, 
Janice Gannon, Lourdes Garcia, Chris Geiger, Rich-
ard Gentry, Richard Genzer, James Ghang, Louis 
Giordani, Haeyon Golden, Jay Goodelman, Robert 
Gottlieb, Diane Green, Britt Hallowell, Gloria Hef-
ner, Mariana Hemsey, James Hensley, Courtney 
Herman, Lili Hill, Shurronda Hill, William Hillers, 
Garry Hinh, Nancy Ho, Greg Hoevener, Sandra Hol-
ton, Lohelani Hui, Jill Hutchings, Roy Jatico, Rao 
Jiao, Liang Jiazhu, Huynh John, Maria Johnston, 
Joseph Karaffa, Kanie Kastroll, Daniel Katzen-
berger, John Kevin Kelly, Saakanoush Kelly, Hope 
Kerbs, Jin Y Kim, Kayla Kim, Yonghui Kim, Christy 
Kloos, Ray Kornfeld, Saudia Koronik, Maria Lourdes 
S. Kosaiyakanon, Roy Kridler, Jason Kruegel, Vinny 
Lai, Amy Lam, Eithne Lam, Tina Lambert, Ronda 
Larson, Jeffrey Laursen, Anita Lee, Hsiu Lee, Jacky 
Lee, Kenny Lee, Sang Lee, Terri Lee, Ting Lee, Jody 
L’Huillier, Dan Li, Chun Xia Liu, Charles E. Lody, 
Jr., Jeannine Lovrince, Mary Lowrey, Jennifer 
Lubarsky, William Luna, Phuong Luu, Freddy Maes-
tas, Chris Manzi, Delia D. Martin, Mary Mason, Vic-
ki McCann, Joshua J. McClelland, Darrell McCrack-
en, Maria McCracken, Dancy McCully-Sexton, Mi-
chael McDaniels, Laura McEwan, Tramel McKenzie, 
Marianne Melchionne, Ronda Mendenhall, William 
Messol, Harry Joe Miguel, Jeffrey Miller, Donna 
Mirabelli, Holly Moore, Michael Moss, Myung Moss, 
David Mukai, Karen Murphy, Kelly Murray, Maria 
Mussa, David Myers, Gina Nazareno, Rebecca Ng, 
Xuanthu Nguyen, Chanida Nilat, Christopher Nor-
man, Jeffrey Nowotarski, Julissa Oak, Randy Odo, 
Ho Yong Oguma, Noemi Olaivar, Shirley Oldridge, 
Bobbie Palmer, William Parente, Siden Pascual, 
Nang Payanouvong, David Perez, Ramon Perez, Wil-
liam Perraeault, Marlene Petty, Nikone Phet-
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daovieng, Soukie Phetdaovieng, Danny Plourde, Vic-
toria Plourde, Jennifer Pochiro, Juneau Poon, Unchu 
Powell, Michael Ranallo, Lisa Randall, Susan 
Reaume, Carla Reiner, Russell Rischende, Carol 
Robertson, Laura Robinson, Sandy Rodsawahng, Je-
hee Roh, Cindi Ruiter, Jeff Rutechki, Susan Sa-
chanko, David Sackin, Gail Sanders, Yaneth Sando-
val, Dan R. Santos, Marites Santos, Rachel Santos, 
Gary Sbraccia, Charan Scott, Richard Sellers, 
Xiangqun Shen, Pamela Shu, Byung Sim, Miguel 
Solorzano, Jennifer Somers, Angela Speraw, Betty Jo 
Spotti, Jacinta Starks, Katy Starr, Paul Steffon, 
Hong Sun, Maiya Sun, Ronald Szekely, Patricia 
Thomson, Ken Thum, Joanne Timm, Anthony Tran, 
Melissa Tran, Thoa Tran, Kiet Trinh, Glorifina Trin-
idad, Khuu Truong, Adrian Uganiza, Jarunee Unger, 
Thomas Vaccaro, Brian Valesky, Peter Verba, Mar-
lon Viado, Lisa Vowell, Ronnie Wan, Jerry Wang, 
Richard Watkins, Tammi Watkins, Lian Weinstock, 
Jamie Wendt, Laurence Werner, Shannon L. Wil-
liams, Johnny Wong, Jamie Wuertz, Levent Yilmaz, 
Eun Sil Yoo, Eun Kyong Yoo, Ida Yu, Alen Zelu, Jie 
Zhang, and Dominic Zito.   

Subsequent to the court of appeals’ decision, ad-
ditional individuals joined the underlying action in 
the district court (No. 13-109 (D. Nev.)), and an addi-
tional action by other plaintiffs asserting similar 
claims against Wynn (No. 16-482 (D. Nev.)) was 
commenced and consolidated with that underlying 
action.  Neither the additional individuals who joined 
the underlying case nor the plaintiffs in the new suit 
were parties to the case in the court of appeals, and 
they are not respondents in this Court. 

The court of appeals consolidated this case for 
purposes of oral argument and disposition with a 
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separate appeal involving one of the same issues, Or-
egon Restaurant & Lodging Ass’n v. Perez (ORLA), 
No. 13-35765 (9th Cir.) (on appeal from No. 12-1261 
(D. Or.)).  The plaintiffs-appellees in ORLA are the 
Oregon Restaurant & Lodging Association, the 
Washington Restaurant Association, the Alaska 
Cabaret, Hotel, Restaurant & Retailers Association, 
the National Restaurant Association, Davis Street 
Tavern, LLC, and Susan Ponton.  The defendants-
appellants in ORLA are Thomas Perez, in his official 
capacity as United States Secretary of Labor; Laura 
Fortman, in her official capacity as Deputy Adminis-
trator of the Wage and Hour Division of the United 
States Department of Labor; and the United States 
Department of Labor. 

Wynn Las Vegas, LLC is a subsidiary of Wynn 
Las Vegas Holdings, LLC, which in turn is a subsidi-
ary of Wynn America, LLC, which in turn is a sub-
sidiary of Wynn Resorts Holdings, LLC, which in 
turn is a subsidiary of Wynn Resorts, Limited.  
Wynn Resorts, Limited, is a publicly held corporation 
and is not aware of any publicly held corporation 
that owns 10% or more of its stock. 
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PETITION FOR A WRIT OF CERTIORARI 
 

Petitioners Wynn Las Vegas, LLC and Steve 
Wynn (collectively, “Wynn”) respectfully petition for 
a writ of certiorari to review the judgment of the 
United States Court of Appeals for the Ninth Circuit 
(No. 14-15243). 

OPINIONS BELOW 

The court of appeals’ opinion (Pet. App. 1a-32a) 
is reported at 816 F.3d 1080.  The district court’s 
opinion (Pet. App. 33a-39a) is not reported but is 
available at 2014 WL 117579.  The court of appeals’ 
order denying rehearing (Pet. App. 40a-41a) is not 
reported. 

JURISDICTION 

The court of appeals entered judgment (No. 14-
15243 (9th Cir.)) on February 23, 2016.  C.A. Dkt. 44.  
Wynn’s timely rehearing petition (C.A. Dkt. 49) was 
denied on April 1, 2016.  Pet. App. 40a-41a.  On June 
13, 2016, Justice Kennedy extended the time for the 
filing of a petition for a writ of certiorari to and in-
cluding August 1, 2016.  No. 15A1254.  This Court 
has jurisdiction under 28 U.S.C. § 1254(1). 

CONSTITUTIONAL, STATUTORY, AND 
REGULATORY PROVISIONS INVOLVED 

Section 3(m) of the FLSA, 29 U.S.C. § 203(m), 
provides, in pertinent part:  

§ 203.  Definitions 

*    *    * 

(m) . . . In determining the wage an em-
ployer is required to pay a tipped employee, 
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the amount paid such employee by the em-
ployee’s employer shall be an amount equal 
to— 

(1) the cash wage paid such employee 
which for purposes of such determination 
shall be not less than the cash wage re-
quired to be paid such an employee on 
August 20, 1996; and 

(2) an additional amount on account 
of the tips received by such employee 
which amount is equal to the difference 
between the wage specified in paragraph 
(1) and the wage in effect under section 
206(a)(1) of this title. 

The additional amount on account of tips 
may not exceed the value of the tips actually 
received by an employee.  The preceding 2 
sentences shall not apply with respect to any 
tipped employee unless such employee has 
been informed by the employer of the provi-
sions of this subsection, and all tips received 
by such employee have been retained by the 
employee, except that this subsection shall 
not be construed to prohibit the pooling of 
tips among employees who customarily and 
regularly receive tips. 

*    *    * 
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Section 16(b) of the FLSA, 29 U.S.C. § 216(b), 
provides, in pertinent part: 

§ 216.  Damages; right of action; attor-
ney’s fees and costs; termination of right 
of action 

*    *    * 

(b) Any employer who violates the provi-
sions of section 206 or section 207 of this title 
shall be liable to the employee or employees 
affected in the amount of their unpaid mini-
mum wages, or their unpaid overtime com-
pensation, as the case may be, and in an ad-
ditional equal amount as liquidated damag-
es.  Any employer who violates the provisions 
of section 215(a)(3) of this title shall be liable 
for such legal or equitable relief as may be 
appropriate to effectuate the purposes of sec-
tion 215(a)(3) of this title, including without 
limitation employment, reinstatement, pro-
motion, and the payment of wages lost and 
an additional equal amount as liquidated 
damages. An action to recover the liability 
prescribed in either of the preceding sentenc-
es may be maintained against any employer 
(including a public agency) in any Federal or 
State court of competent jurisdiction by any 
one or more employees for and in behalf of 
himself or themselves and other employees 
similarly situated. . . .  

*    *    * 
 

Other pertinent constitutional, statutory, and 
regulatory provisions are reproduced at Pet. App. 
42a-92a.    
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STATEMENT 

The Fair Labor Standards Act (“FLSA” or “Act”), 
29 U.S.C. § 201 et seq., is “‘narrowly focus[ed]’” on 
two principal subjects:  minimum wages and over-
time pay.  Trejo v. Ryman Hosp. Props., Inc., 
795 F.3d 442, 446 (4th Cir. 2015) (citation omitted).  
This Court and others have long understood the Act 
as governing only the specific matters it addresses—
not as a comprehensive wage-payment law prohibit-
ing any compensation practice with which an em-
ployee or federal agency might disagree.  See Chris-
tensen v. Harris County, 529 U.S. 576, 588 (2000).  
The Ninth Circuit’s decision here—allowing a federal 
agency to impose (and private parties to enforce) re-
strictions found nowhere in the FLSA—is irreconcil-
able with this Court’s precedent and fundamental 
principles of administrative law.  Both its reasoning 
and result, moreover, conflict with other circuits’ 
case law. 

At issue here are employer tip-pooling policies—
i.e., practices by which employees share with their 
coworkers tips that they receive from customers.  
The FLSA’s sole provision discussing tip pooling, 
Section 3(m), places no freestanding restrictions on 
tip pooling.  29 U.S.C. § 203(m).  Instead, as federal 
courts have consistently held, Section 3(m) permits 
employers to credit tips employees receive toward 
the employer’s minimum-wage obligation, and—if 
(and only if) the employer does take such a “tip cred-
it”—the statute places conditions on how tips may be 
pooled.  For employers who do not count employees’ 
tips toward the minimum wage, in contrast, Section 
3(m) places no limits on tip pooling.  The Fourth Cir-
cuit and the Ninth Circuit itself have held that Sec-
tion 3(m) is “clear” on this point.  Trejo, 795 F.3d at 
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446; Cumbie v. Woody Woo, Inc., 596 F.3d 577, 579 
n.6, 581 (9th Cir. 2010).  Under this Court’s case law, 
the absence of any “prohibit[ion]” in the FLSA on tip 
pooling by employers who pay the minimum wage 
without regard to tips means that such tip pooling 
cannot “violat[e]” the Act.  Christensen, 529 U.S. at 
588.  Indeed, this Court has specifically held that tip 
pooling is lawful “absen[t] . . . statutory interfer-
ence,” which is not present in the FLSA, and that the 
Act does not vest ownership of tips in the employee 
who receives them.  Williams v. Jacksonville Termi-
nal Co., 315 U.S. 386, 397-98 (1942). 

The Ninth Circuit here, however, reached the 
opposite conclusion.  Despite the lower-court consen-
sus that the FLSA addresses tip pooling only for em-
ployers who count tips toward the minimum wage, it 
upheld a Department of Labor regulation interpret-
ing Section 3(m) to restrict all tip pooling by all em-
ployers.  And notwithstanding the Ninth Circuit’s 
own prior holding that the FLSA’s “plain text” is 
“clear” on this point—and despite this Court’s teach-
ing that once a court has discerned a statute’s clear 
meaning, no deference is given to agency interpreta-
tions, see Nat’l Cable & Telecomms. Ass’n v. Brand X 
Internet Servs., 545 U.S. 967, 982-84 (2005)—the 
court of appeals gave dispositive deference to a fed-
eral agency’s express repudiation of the court’s own 
“plain language” interpretation.  The Ninth Circuit 
even allowed private plaintiffs to bring suit to enforce 
the Department’s ersatz requirements—even though, 
as the Department itself concedes, Congress never 
created a private right of action in these circum-
stances.  But see Alexander v. Sandoval, 532 U.S. 
275, 286 (2001).   
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The court of appeals’ interpretation and applica-
tion of the FLSA directly conflict with this Court’s 
case law.  And its construction of the FLSA to create 
rights and requirements found nowhere in the stat-
ute, and to permit private parties to enforce them, 
produces a rift with the Fourth Circuit and other 
federal courts. 

The Ninth Circuit’s rationale only compounds the 
conflicts with this Court’s and other circuits’ case 
law.  The court of appeals reasoned that “statutory 
silence” in the FLSA regarding ownership of tips 
apart from tip credits “leaves room for agency discre-
tion” to regulate as it sees fit.  Pet. App. 16a-18a.  It 
equated this “silence” on a matter the statute does 
not regulate with “ambigu[ity]” in a provision Con-
gress did enact—and thereby treated “silence” as 
empowering the agency, under Chevron U.S.A. Inc. 
v. Natural Resources Defense Council, Inc., 467 U.S. 
837 (1984), to create rights and restrictions where 
Congress did not.  As Judge N.R. Smith explained in 
dissent, that view is irreconcilable with this Court’s 
precedent.  And it conflicts with decisions of the en 
banc D.C. Circuit and the Fourth Circuit—thus 
deepening the lower-court divide. 

The Ninth Circuit’s multiple departures from 
this Court’s precedent are grave enough to merit 
summary reversal.  Those departures and the result-
ing conflicts between the decision below and other 
circuits—which the en banc court refused to ad-
dress—amply suffice to merit plenary review.   

The petition should be granted. 

1.  “The FLSA is best understood as the ‘mini-
mum wage/maximum hour law.’”  Trejo, 795 F.3d at 
446 (citation omitted).  Congress enacted the FLSA 
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in 1938 for the “limited purposes” of addressing  
“‘substandard wages and oppressive working hours.’”  
Ibid. (quoting Barrentine v. Ark.-Best Freight Sys., 
Inc., 450 U.S. 728, 739 (1981); other internal quota-
tion marks omitted).  The Act was accordingly “de-
signed to place a floor under wages and a ceiling over 
hours of employment.”  Marshall v. W. Union Tel. 
Co., 621 F.2d 1246, 1250 (3d Cir. 1980).  Although 
the Act also addresses a handful of other specific 
matters, such as conditions of child labor, 29 U.S.C. 
§ 212, its primary “substantive sections”—  
“bear[ing] out [Congress’s] limited purposes”—are 
“narrowly focus[ed] on minimum wage rates and 
maximum working hours.”  Trejo, 795 F.3d at 446 
(internal quotation marks omitted); accord Lyon v. 
Whisman, 45 F.3d 758, 764 (3d Cir. 1995).  Section 
6(a) of the Act (29 U.S.C. § 206(a)) “requires payment 
of a minimum wage,” Trejo, 795 F.3d at 446, current-
ly $7.25 per hour.  Pet. App. 8a n.1; 29 U.S.C. 
§ 206(a)(1)(C).  And Section 7 (29 U.S.C. § 207) “lim-
its the maximum working hours an employee may 
work without receiving overtime” pay.  Trejo, 
795 F.3d at 446.   

Section 3(m) of the Act defines the term “wage” 
and specifies what an employer may count toward its 
minimum-wage obligations under Section 6(a).  
29 U.S.C. § 203(m).  As originally enacted, neither 
Section 3(m)’s definition of “wage” nor any other pro-
vision of the Act addressed tips that employees re-
ceive from customers.  See Fair Labor Standards Act 
of 1938, ch. 676, § 3(m), 52 Stat. 1060, 1061.  Four 
years after the FLSA’s enactment, this Court held 
that nothing in the Act vested ownership of tips in 
the employees who receive them.  See Williams, 
315 U.S. at 397-98.  “In businesses where tipping is 
customary,” the Court explained, “the tips, in the ab-
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sence of an explicit contrary understanding, belong to 
the recipient.”  Id. at 397 (emphasis added).  “Where, 
however, an arrangement is made by which the em-
ployee agrees to turn over the tips to the employer, 
in the absence of statutory interference, no reason is 
perceived for its invalidity.”  Ibid.  Regulations is-
sued by the Department of Labor recognize that tips 
that employees receive are distinct from wages.  See 
29 C.F.R. § 531.52 (defining “tip”); id. § 531.60 (ex-
plaining that tips are not wages for purposes of cal-
culating overtime payments); see also Dep’t of Labor, 
Final Rule, Updating Regulations Issued Under the 
Fair Labor Standards Act, 76 Fed. Reg. 18,832, 
18,839, 18,841 (Apr. 5, 2011) (Pet. App. 105a, 112a). 

Since the FLSA’s original enactment, Congress 
has amended Section 3(m) to address the interplay of 
tips and the Act’s minimum-wage requirement.  In 
1974, Congress adopted the final portion of Section 
3(m)’s definition of “wage”—known as the “tip-credit 
provision” (reprinted supra pp. 1-2)—in largely its 
current form.  See Fair Labor Standards Amend-
ments of 1974, Pub. L. No. 93-259, § 13(e), 88 Stat. 
55, 64-65.  The tip-credit provision—codified today 
(as further amended) as the final three sentences of 
Section 3(m)—permits an employer of “tipped em-
ployee[s]” to satisfy a portion of its minimum-wage 
obligation with tips the employees receive, subject to 
certain conditions.  Specifically, the tip-credit provi-
sion allows an employer to pay a portion of the min-
imum wage ($2.13 per hour) in cash, and to count 
“tips actually received by [the] employee” toward the 
remainder ($5.12)—taking what is commonly called 
a “tip credit”—if two conditions are met:  first, the 
employee must “ha[ve] been informed by the employ-
er of the provisions of” Section 3(m); second, the em-
ployer must allow the employee to “retai[n]” “all tips 
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received,” unless tips are “pool[ed]” only “among em-
ployees who customarily and regularly receive tips.”  
29 U.S.C. § 203(m).1 

The tip-credit provision thus gives an employer 
with tipped employees two options.  The employer 
may choose either (A) to pay its employees a cash 
wage that by itself satisfies the federal minimum 
wage ($7.25), or (B) to pay a cash wage less than the 
federal minimum (but at least $2.13) and take a “tip 
credit” toward the remainder.  The employer, howev-
er, may elect option (B) only if the two conditions 
above are satisfied, i.e., the employee has notice of 
Section 3(m), and the employee either keeps all of his 
own tips or shares tips in a tip-pooling arrangement 
that is limited to employees who are customarily and 
regularly tipped.  See, e.g., Schaefer v. Walker Bros. 
Enters., Inc., __ F.3d __, 2016 WL 3874171, at *3 (7th 
Cir. July 15, 2016) (Section 3(m)’s tip-credit provision 
“says that employers may not reduce the cash wages 
of tipped employees unless” tip-credit conditions are 
satisfied).  Congress authorized the Department to 
adopt regulations “necessary” to implement the 1974 
amendments, including the tip-credit provision.  Pub. 
L. No. 93-259, § 29(b), 88 Stat. at 76. 

The FLSA creates a limited private right of ac-
tion for violations of the Act’s minimum-wage and 
overtime requirements.  Section 16(b) authorizes pri-
vate suits only by workers seeking either “unpaid 
minimum wages” or “unpaid overtime compensa-

                                                           

 1 Section 3(m) currently provides that employers who take a 

tip credit must pay a cash wage “not less than the cash wage 

required to be paid such an employee on August 20, 1996,” 

29 U.S.C. § 203(m), which was $2.13, see 76 Fed. Reg. at 18,834-

35 (Pet. App. 100a). 
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tion,” or alleging retaliation for instituting an action 
regarding or testifying about FLSA violations.  
29 U.S.C. § 216(b); id. § 215(a)(3).  As the Depart-
ment has acknowledged, “[t]here is no cause of action 
under” Section 16(b) for claims for tips “divorced 
from a minimum wage claim or an overtime claim.”  
United States Amicus Br. 12, Jahir v. Ryman Hosp. 
Indus., Inc., No. 14-1485, 2015 WL 191535 (4th Cir. 
Jan. 15, 2015), decided sub nom. Trejo v. Ryman 
Hosp. Props., Inc., 795 F.3d 442 (4th Cir. 2015) 
(“Dep’t Trejo Br.”) (Pet. App. 160a).  The Department 
itself, but not private plaintiffs, may enforce other 
parts of the Act.  See 29 U.S.C. §§ 211(a), 216-217. 

2.  In a 2010 decision, the Ninth Circuit ad-
dressed whether Section 3(m)’s tip-credit provision 
restricts tip-pooling arrangements by employers who 
do not take a tip credit.  Cumbie, 596 F.3d at 578-79.  
The plaintiff in Cumbie worked as a waitress at a 
restaurant operated by the defendant.  Id. at 578.  
The restaurant did not take a tip credit, but instead 
paid its servers a cash wage that independently sat-
isfied the federal minimum wage.  Id. at 578-79.  The 
restaurant did, however, require servers to contrib-
ute tips they received to a “tip pool,” which was then 
“redistributed to all restaurant employees.”  Id. at 
578.  This practice enabled employees who did not 
ordinarily receive tips—including kitchen staff, such 
as dishwashers and cooks—to share in the tips that 
servers received.  Id. at 578-79.  The plaintiff alleged 
that this tip-pooling arrangement violated Section 
3(m) because the restaurant’s tip pool “included em-
ployees who are not ‘customarily and regularly 
tipped employees.’”  Id. at 579 (citation omitted).   

The Ninth Circuit rejected the plaintiff’s claim, 
holding that the FLSA’s “plain text” foreclosed her 
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argument that the Act imposes restrictions on all tip-
pooling arrangements.  596 F.3d at 581.  In a unani-
mous decision, the court explained that, under Wil-
liams, 315 U.S. 386, “an arrangement to turn over or 
to redistribute tips is presumptively valid,” and un-
der Christensen, 529 U.S. 576, “an employment prac-
tice does not violate the FLSA unless the FLSA pro-
hibits it.”  596 F.3d at 579, 583.  Applying those 
precedents, Cumbie concluded that “[t]he FLSA does 
not restrict tip pooling when no tip credit is taken.”  
Id. at 583.   

“[T]he meaning of the FLSA’s tip credit provi-
sion,” Cumbie held, “is clear”:  The “plain text” of 
Section 3(m) “imposes conditions on taking a tip 
credit and does not state freestanding requirements 
pertaining to all tipped employees.”  596 F.3d at 579 
n.6, 581.  The statutory text contained no “ambigui-
ty” on this point; “[a] statute that provides that a 
person must do X in order to achieve Y does not 
mandate that a person must do X, period.”  Id. at 
581, 583.  A contrary reading would render part of 
the statutory text “superfluous”:  “If Congress want-
ed to articulate a general principle that tips are the 
property of the employee absent a ‘valid’ tip pool it 
could have done so without reference to the tip cred-
it.”  Id. at 581.  Cumbie specifically declined to con-
sider “legislative history,” because courts “‘do not re-
sort to legislative history to cloud a statutory text 
that is clear.’”  Id. at 581 n.11 (citation omitted).  For 
the same reason, the Ninth Circuit had no “need” to 
consider regulations promulgated by the Department 
(which participated as amicus), because the statute’s 
“clear” text made the agency’s reading irrelevant.  Id. 
at 579 n.6.   
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Cumbie also rejected the Department’s argument 
that restricting all tip pooling is necessary to prevent 
employers from evading the minimum-wage re-
quirements by effectively forcing employees to make 
“kick-back[s]” that “cu[t] into the mini-
mum . . . wages,” in violation of another Department 
regulation.  596 F.3d at 581-82 (internal quotation 
marks omitted).  The Department and the plaintiff 
argued that, if employers may require employees to 
share tips with workers who do not regularly receive 
them, they can “‘diver[t]’” tips that belong to employ-
ees to pay their cash wages, thus “br[inging]” em-
ployees’ “cash wage below the federal minimum.”  Id. 
at 582.  That argument, the court explained, is 
“plainly erroneous and unworthy of any deference,” 
and erroneously assumes the conclusion that tips be-
long to employees in the first place.  Ibid.   

3.  In 2011, the Department promulgated a new 
regulation in response to Cumbie that purports to 
“implemen[t]” and “interpre[t]” Section 3(m)’s tip-
credit provision.  76 Fed. Reg. at 18,832, 18,841 (Pet. 
App. 96a, 115a).  The Department acknowledged 
Cumbie’s “‘plain meaning’ construction” of Section 
3(m)’s text as merely placing conditions on tip cred-
its, not imposing restrictions on all tip-pooling ar-
rangements generally.  Id. at 18,841-42 (Pet. App. 
115a).  But it asserted that Cumbie “was incorrectly 
decided.”  Id. at 18,841 (Pet. App. 113a).   

Explicitly rejecting the Ninth Circuit’s “‘plain 
meaning’ construction” as “unsupportable,” 76 Fed. 
Reg. at 18,842 (Pet. App. 115a), the Department 
adopted regulations conferring on employees a new 
right to tips that they receive.  The regulations pro-
vide (inter alia) that “[t]ips are the property of the 
employee whether or not the employer has taken a 
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tip credit under section 3(m) of the FLSA,” and that 
“valid mandatory tip pools . . . can only include those 
employees who customarily and regularly receive 
tips.”  29 C.F.R. §§ 531.52, .54 (emphasis added).  
These regulations “make clear that tips are the prop-
erty of the employee, and that section 3(m) sets forth 
the only permitted uses of an employee’s tips—either 
through a tip credit or a valid tip pool—whether or 
not the employer has elected the tip credit.”  76 Fed. 
Reg. at 18,842 (Pet. App. 117a) (emphases added). 

While purporting to construe the requirements 
that “section 3(m) sets forth,” the Department 
acknowledged that its rule is not grounded in the 
statutory text.  76 Fed. Reg. at 18,841-42 (Pet. App. 
115a, 117a) (“section 3(m) does not expressly address 
the use of an employee’s tips when a tip credit is not 
taken”).  Instead, the agency asserted that its regula-
tions “filled” a “‘gap’ in the statutory scheme”—a pu-
tative “loophole” that closely resembles the “kick-
back” theory the Ninth Circuit rejected in Cumbie.  
Id. at 18,841-42 (Pet. App. 115a-16a).  According to 
the Department, “if tips were not the property of the 
employee,” then an employer “could use all of its em-
ployees’ tips to fulfill its entire minimum wage obli-
gation to the tipped employees or other employees,” a 
result the Department claimed Congress would not 
have intended.  Id. at 18,842 (Pet. App. 115a-16a). 

4.  Respondents are casino dealers employed by 
Wynn at its Las Vegas casino.  Pet. App. 33a.  On 
average, they earn more than $75,000 annually (in-
cluding wages and tips).  C.A. Supp. E.R. 7.   

Respondents brought this FLSA collective action 
in 2013 against Wynn, alleging that Wynn uses a tip-
pooling arrangement that violates the Act as con-
strued by the Department in its 2011 regulation.  
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C.A. E.R. 17.  For some of the respondents, the tip-
pooling arrangement is a term of the collective-
bargaining agreement negotiated by their union.  For 
other respondents, it is accepted on an individual ba-
sis as a condition of employment.2   

Respondents do not allege that Wynn failed to 
pay them a cash wage that satisfies the federal min-
imum.  Pet. App. 11a.  Nor do they allege that Wynn 
ever took a tip credit toward its minimum-wage obli-
gations to them; indeed, Wynn never did so.  See 
ibid. (Wynn “paid the employees at least the federal 
minimum wage and did not take a tip credit”).  In-
stead, respondents claim that Wynn’s tip-pooling ar-
rangement “violated 29 U.S.C. § 203(m)” by including 
employees who are not customarily tipped.  C.A. E.R. 
17.  Respondents accordingly do not seek “their un-
paid minimum wages, or their unpaid overtime com-
pensation,” 29 U.S.C. § 216(b), but rather seek only 
“the value of the tips” redistributed to other employ-
ees.  C.A. E.R. 18-19.   

The district court dismissed respondents’ suit as 
foreclosed by the Ninth Circuit’s decision in Cumbie.  
Pet. App. 36a-38a.  The Department’s regulation, the 
court held, did not alter that outcome.  Section 3(m) 
merely places conditions on tip credits and does not 
impose freestanding requirements on tip-pooling ar-
rangements, and the Department “may not read the 
tip credit condition out of the statute via its regula-
tions.”  Id. at 37a-38a. 

                                                           

 2 The history of Wynn’s tip-pooling arrangement is described 

in Baldonado v. Wynn Las Vegas, LLC, 194 P.3d 96, 98-99 (Nev. 

2008), a suit by some of the same plaintiffs involving state law.  

See also Appellant’s Br. 9-11, Wynn Las Vegas, LLC v. Baldo-

nado, No. 60358, 2012 WL 9495631 (Nev. June 20, 2012). 
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5.  A divided panel of the Ninth Circuit reversed.  
Pet. App. 4a-32a.3   

a.  Speaking through Judge Pregerson, the ma-
jority held that neither this Court’s precedent nor 
the Ninth Circuit’s own prior reading of Section 3(m) 
precluded the Department from construing Section 
3(m) to impose restrictions on all tip-pooling ar-
rangements.  Pet. App. 13a-22a.  The majority 
acknowledged Christensen, as well as Williams’s “de-
fault rule” that the FLSA does not prohibit tip pool-
ing “in the absence of statutory interference.”  Id. at 
9a (internal quotation marks omitted).  And the ma-
jority purported to “have no quarrel” with the court 
of appeals’ holding in Cumbie that, “for an employer 
that meets its minimum wage obligation without 
taking a tip credit,” “there is no statutory interfer-
ence” to tip pooling because Section 3(m) “does not 
restrict the tip pooling practices of employers who do 
not take tip credits.”  Id. at 9a-10a, 21a (emphasis 
added). 

The majority nevertheless held that Chevron re-
quired deferring to the Department’s 2011 regulation 
codifying the opposite interpretation.  Pet. App. 13a-
22a.  “[S]tep one of the Chevron analysis is satisfied,” 
the majority asserted, “because the FLSA is silent 
regarding the tip pooling practices of employers who 
do not take a tip credit.”  Id. at 18a.  For the same 
reason, the Ninth Circuit claimed, Cumbie did not 
preclude the Department’s regulation because it had 

                                                           

 3 The Ninth Circuit consolidated this case for purposes of oral 

argument and disposition with an appeal in a separate suit 

brought by several trade associations challenging the Depart-

ment’s 2011 rule, Oregon Restaurant & Lodging Ass’n v. Perez 

(ORLA), No. 13-35765 (9th Cir.).  Pet. App. 2a n.*. 
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“interpret[ed] statutory silence,” not an affirmative 
“statutory comman[d].”  Id. at 16a-17a.  Turning to 
Chevron’s “step two,” the majority held that the De-
partment reasonably exercised its rulemaking au-
thority to create a new substantive right, and private 
right of action, out of the FLSA’s “clear silence.”  Id. 
at 18a-21a.  The majority based this conclusion on 
the legislative history and certain comments in the 
2011 rulemaking, without discussing Section 3(m)’s 
text.   

b.  Judge N.R. Smith dissented.  Pet. App. 23a-
32a.  The majority’s analysis, he explained, contra-
dicts this Court’s FLSA precedent and basic tenets of 
administrative law.  Pet. App. 29a-32a.  Williams’s 
holding that tip-pooling arrangements are “‘pre-
sumptively valid’” “is still good law.”  Id. at 24a, 32a 
(citation omitted).  And circuit precedent—which the 
majority purported to take as given—already made 
clear that “section 203(m) is clear and unambiguous” 
and imposes no restrictions on tip pooling generally.  
Id. at 28a.  The majority’s decision thus contravened 
not just this Court’s FLSA case law, but also Brand 
X, 545 U.S. 967.  Pet. App. 28a.   

Moreover, Judge Smith explained, the majority’s 
rationale for disregarding Section 3(m)’s unambigu-
ous text distorts the Chevron framework.  Pet. App. 
29a.  “Instead of requiring that administrative rule-
making be rooted in a congressional delegation of au-
thority,” he explained, “the majority claims that, 
where a statute is ‘silent,’ administrative regulation 
is not prohibited.”  Id. at 29a-30a.  “Chevron defer-
ence does not work that way.”  Id. at 31a.  In Section 
3(m), “Congress’s intent was clear.”  Ibid.  The De-
partment “is not free to manufacture an ambigui-
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ty”—least of all a supposed ambiguity that control-
ling “precedent mandates is not there.”  Ibid. 

6.  Wynn timely petitioned for panel or en banc 
rehearing.  Judge N.R. Smith voted to grant panel 
and en banc rehearing, but the court denied Wynn’s 
petition.  Pet. App. 40a-41a.4 

REASONS FOR GRANTING THE PETITION 

Certiorari is warranted because the decision be-
low conflicts with multiple decisions of this Court 
concerning the proper construction of the FLSA and 
the availability of private suits to enforce federal 
law, as well as decisions of other federal courts.  This 
Court’s cases establish that only practices Congress 
has prohibited in the FLSA can constitute violations 
of that Act.  See Christensen v. Harris County, 
529 U.S. 576, 588 (2000); Williams v. Jacksonville 
Terminal Co., 315 U.S. 386, 397 (1942).  And the 
Court has made clear that private plaintiffs may not 
enforce any federal statute in private suits unless 
Congress has also created a private right of action.  
See Alexander v. Sandoval, 532 U.S. 275, 286 (2001).   

The decision below contradicts these principles.  
It construed the FLSA as authorizing the Depart-
ment of Labor to impose restrictions on a matter that 
the Act does not purport to regulate—tip pooling by 
employers who do not take a tip credit toward their 
minimum-wage obligation—and to create a right to 
tips that Congress did not confer.  Indeed, the court 
of appeals approved an agency interpretation adopt-
ed for the express purpose of repudiating the court’s 

                                                           

 4 After the denial of rehearing in this case, the appellees in 

ORLA filed a separate rehearing petition in their own appeal 

(No. 13-35765), which is currently pending. 
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own prior decision determining the clear meaning of 
the statute’s plain language.  And it allowed this suit 
by private plaintiffs to proceed even though, as the 
Department of Labor itself has acknowledged, Con-
gress never authorized such suits.  That decision 
cannot be reconciled with the statute or this Court’s 
precedent.  These holdings also create a rift with 
other federal courts—including a recent decision of 
the Fourth Circuit that faithfully applied this Court’s 
teaching. 

The Ninth Circuit’s rationale, moreover, com-
pounds the conflict between the decision below and 
this Court’s and other circuits’ case law.  It applied 
an unprecedented presumption that every federal 
statute administered by an agency delegates broad 
discretion on any issue Congress did not specifically 
take off the table.  The court of appeals’ illogical and 
unsupported “statutory silence” theory inverts Chev-
ron U.S.A. Inc. v. Natural Resources Defense Council, 
Inc., 467 U.S. 837 (1984), conflating a congressional 
decision not to address a subject with a sweeping 
grant of authority.  That misguided view, if not cor-
rected, will invite agencies to help themselves to 
power Congress never conferred.  The Ninth Circuit’s 
misunderstanding of Chevron also deepens the low-
er-court divide, as both the en banc D.C. Circuit and 
the Fourth Circuit have emphatically rejected it. 

The decision below departs from this Court’s 
teaching and other circuits’ case law at every turn.  
This Court should grant review to correct the court of 
appeals’ grave errors and restore uniformity and cer-
tainty on these important questions of federal law. 
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I. THE NINTH CIRCUIT’S HOLDING THAT THE 

FLSA IMPOSES FREESTANDING, PRIVATELY 

ENFORCEABLE RESTRICTIONS ON TIP POOLING 

CONTRAVENES THIS COURT’S PRECEDENT AND 

CREATES A CIRCUIT CONFLICT. 

The decision below contradicts this Court’s prec-
edent by construing the FLSA to impose restrictions 
on an employment practice that the Act itself indis-
putably does not address, and by permitting private 
plaintiffs to enforce those supposed restrictions in a 
suit Congress never authorized.  In both respects, 
moreover, the court of appeals’ decision here also 
conflicts with the Fourth Circuit’s holding in Trejo v. 
Ryman Hospitality Properties, Inc., 795 F.3d 442 
(4th Cir. 2015). 

A.  This Court has long held that an employment 
practice does not “violat[e] the FLSA” “[u]nless the 
FLSA prohibits” it.  Christensen, 529 U.S. at 588.  
Where the FLSA “is silent” on a practice, a plaintiff 
“cannot . . . prove” that the practice “violate[s]” the 
FLSA or any right created by it.  Id. at 585.  Even 
before Christensen distilled that categorical, com-
mon-sense rule, this Court had made clear that the 
Act does not create any right to tips or vest owner-
ship of them in employees.  See Williams, 315 U.S. at 
397-98. 

Christensen and Williams should have made 
short work of this case.  The only FLSA provision 
touching tip pooling—and the sole statutory provi-
sion on which respondents and the court of appeals 
relied—cannot plausibly be said to “prohibi[t]” tip-
pooling arrangements generally or to create any 
right to tips.  Christensen, 529 U.S. at 588.  Section 
3(m)’s tip-credit provision, by its terms, merely plac-
es conditions on tip credits but imposes no freestand-



20 
 

 

ing, generally applicable requirements.  29 U.S.C. 
§ 203(m).  The tip-credit provision’s first two sen-
tences permit (but do not require) an employer to 
count tips toward its minimum-wage obligation.  
Ibid.  Section 3(m)’s next (and final) sentence then 
states that those “preceding 2 sentences”—i.e., the 
grant of permission to take a tip credit—“shall not 
apply” unless specific conditions are met, including a 
limitation on tip-pooling arrangements.  Ibid. (em-
phasis added). 

In stark contrast to various state laws that do 
create a right to tips and impose across-the-board re-
strictions on tip-pooling arrangements, the FLSA 
thus creates no right to tips, and it limits tip-pooling 
arrangements’ use only as to employers who do not 
pay a cash wage that meets the federal minimum.  
Cf., e.g., Cal. Lab. Code § 351 (“Every gratuity is 
hereby declared to be the sole property of the em-
ployee or employees to whom it was paid, given, or 
left for.”); Mass. Gen. Laws ch. 149, § 152A(b) (“No 
such employer . . . shall retain or distribute in a 
manner inconsistent with this section any tip or ser-
vice charge given directly to the employer or per-
son.”); Minn. Stat. § 177.24 subdiv. 3.  “A statute that 
provides that a person must do X in order to achieve 
Y does not mandate that a person must do X, period.”  
Cumbie v. Woody Woo, Inc., 596 F.3d 577, 579 n.6, 
581 (9th Cir. 2010).  

Indeed, both the decision below and the Depart-
ment agreed that the statutory text does not address 
tip-pooling arrangements by employers who do not 
take tip credits.  The Ninth Circuit declared Section 
3(m) “silent” on that issue.  Pet. App. 17a-18a.  And 
the Department admitted that “section 3(m) does not 
expressly address” it.  Dep’t of Labor, Final Rule, 
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Updating Regulations Issued Under the Fair Labor 
Standards Act, 76 Fed. Reg. 18,832, 18,841 (Apr. 5, 
2011) (Pet. App. 115a).  Under Christensen and Wil-
liams, that should have been the ballgame. 

The Ninth Circuit rejected this straightforward 
conclusion, declaring itself obligated by Chevron to 
defer to the Department’s contrary interpretation of 
Section 3(m).  But Chevron itself makes clear that, 
“[i]f a court, employing traditional tools of statutory 
construction, ascertains that Congress had an inten-
tion on the precise question at issue, that intention is 
the law and must be given effect,” an agency’s con-
trary views notwithstanding.  467 U.S. at 843 n.9.  If 
the court can “discern the outer limits” of a statute 
and concludes that the agency’s interpretation strays 
beyond them, there is no deference.  Cuomo v. Clear-
ing House Ass’n, 557 U.S. 519, 525 (2009).   

Construed in light of Christensen and Williams, 
Section 3(m) is unambiguous.  Because the FLSA on 
its face does not “prohibi[t]” tip pooling divorced from 
tip credits, that practice cannot “violat[e] the FLSA,” 
full stop. Christensen, 529 U.S. at 588; accord Wil-
liams, 315 U.S. at 397.  No degree of deference can 
trump the clear import of Congress’s commands. 

Even if Section 3(m) could plausibly be read dif-
ferently as an original matter (and it cannot), this 
Court’s precedent forbade the court of appeals here 
from deferring to the Department’s strained con-
struction.  It “follows from Chevron,” this Court has 
held, that once a court has already construed a stat-
ute and “‘determined [its] clear meaning,’” the in-
quiry is at an end.  Nat’l Cable & Telecomms. Ass’n v. 
Brand X Internet Servs., 545 U.S. 967, 982, 984 
(2005)  (citation omitted).  If a prior “decision held 
the statute unambiguous,” that ruling “override[s] an 
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agency’s interpretation” and controls.  Id. at 984; see, 
e.g., United States v. Home Concrete & Supply, LLC, 
132 S. Ct. 1836, 1843 (2012) (rejecting agency inter-
pretation because prior decision had “already inter-
preted the statute, and there [was] no longer any dif-
ferent construction that [was] consistent with” that 
decision “and available for adoption by the agency”).   

Brand X barred the Ninth Circuit here from 
adopting the Department’s reading of Section 3(m) 
because that court itself had already expressly “‘de-
termined’” Section 3(m)’s “‘clear meaning.’”  545 U.S. 
at 984 (citation omitted).  In Cumbie, the court of ap-
peals had held, based on Section 3(m)’s “plain text,” 
that “the meaning of the FLSA’s tip credit provision 
is clear” and does not impose “freestanding require-
ments” apart from conditions on tip credits.  596 F.3d 
at 579 n.6, 581 & n.11 (emphasis added).  That in-
terpretation of Section 3(m)’s unambiguous import 
“thus le[ft] no room for agency discretion.”  Brand X, 
545 U.S. at 982, 984.  As Judge Smith noted, “there 
has not been penned a stronger application of the 
Brand X standard than the majority encounters in 
Cumbie,” which “explicitly concluded that section 
203(m) is ‘clear’ or ‘plain’ multiple times.”  Pet. App. 
28a.   

Yet despite claiming to “have no quarrel” with 
Cumbie and purporting to take it at face value, the 
panel majority here held that the statute and Cum-
bie did “leav[e] room for agency discretion.”  Pet. 
App. 17a, 21a.  Indeed, the court of appeals upheld 
the Department’s regulation despite the agency’s 
own insistence, in adopting the 2011 regulation, that 
its interpretation of Section 3(m) directly and delib-
erately contradicts “the Ninth Circuit’s ‘plain lan-
guage’ reading of” that provision, which the agency 



23 
 

 

deemed “incorrectly decided.”  76 Fed. Reg. at 
18,841-42 (Pet. App. 113a, 117a).  If Brand X means 
anything, it assuredly forbids a federal court that 
has already discerned a statute’s “clear” meaning 
(Cumbie, 596 F.3d at 579 n.6) from approving a con-
trary agency interpretation adopted in explicit disa-
greement with—and for the specific purpose of nulli-
fying—the court’s prior, “plain language” construc-
tion. 

The Ninth Circuit’s contrary holding defies this 
principle and leaves Chevron and its Brand X corol-
lary a dead letter.  Moreover, by approving a regula-
tion that conflicted with the court’s own recent, de-
finitive construction of the statute, the decision be-
low unfairly upset settled expectations of employers 
throughout the Ninth Circuit.  Those employers were 
entitled to rely on that court’s earlier pronouncement 
of the statute’s “clear” meaning, and had no reason to 
anticipate that the same court would approve an 
administrative interpretation expressly repudiating 
that judicial understanding. 

B.  The decision below distorts the FLSA and 
disobeys this Court’s precedent in a second, inde-
pendent respect by permitting private plaintiffs (re-
spondents) to pursue a private cause of action that 
Congress plainly did not authorize. 

This Court has made clear that, even where a 
federal statute imposes requirements regulating par-
ticular primary conduct, private plaintiffs cannot 
bring suit to enforce the statute’s requirements un-
less the statute also authorizes a private cause of ac-
tion.  See Sandoval, 532 U.S. at 286.  Whether a 
statute creates a private remedy is an issue distinct 
from the statute’s substantive scope that courts thus 
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must address “separately.”  RJR Nabisco, Inc. v. Eu-
ropean Cmty., 136 S. Ct. 2090, 2106 (2016).   

Moreover, “private rights of action to enforce fed-
eral law must be created by Congress.”  Sandoval, 
532 U.S. at 286 (emphasis added).  In no circum-
stance may courts infer a cause of action from con-
gressional silence.  Unless “the statute Congress has 
passed . . . displays an intent to create not just a pri-
vate right but also a private remedy,” this Court has 
held, “a cause of action does not exist and courts may 
not create one, no matter how desirable that might 
be as a policy matter, or how compatible with the 
statute.”  Id. at 286-87 (emphasis added). 

There can be no dispute that Congress did not 
create a cause of action for the claim respondents in 
this case purport to assert.  The FLSA provides a 
private right of action only for workers seeking “un-
paid minimum wages” or “unpaid overtime compen-
sation” (or alleging retaliation).  29 U.S.C. § 216(b).  
Congress reserved enforcement of the FLSA’s other 
requirements to the Department itself.  Id. §§ 211(a), 
216-217.  Thus, as the Fourth Circuit has held, Trejo, 
795 F.3d at 448, and the Department itself has con-
ceded, plaintiffs who “are not pursuing minimum 
wage claims or overtime claims”—including plaintiffs 
who “are seeking only to collect improperly withheld 
tips”—“do not have a cause of action under the 
FLSA.”  Dep’t Trejo Br. 11 (Pet. App. 160a) (empha-
sis added). 

That perfectly describes respondents here.  They 
do not and cannot dispute that they received a cash 
wage that satisfies the federal minimum.  Pet. App. 
11a.  Nor have respondents ever asserted any claim 
for unpaid overtime.  They seek only to recover “the 
value of the tips” customers gave (separate from the 
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wages Wynn paid) that respondents allege were im-
properly redistributed.  C.A. E.R. 18-19.  Even if the 
FLSA prohibited the tip-pooling arrangement re-
spondents alleged (and it does not), respondents’ 
claim is not cognizable in a private suit. 

Notwithstanding this Court’s precedent and the 
absence of any applicable, congressionally created 
right of action, the Ninth Circuit disregarded this 
additional, independently dispositive barrier to re-
spondents’ suit and remanded the case to allow this 
litigation to proceed.  Pet. App. 21a-22a.  That aspect 
of its decision was unexplained, and indeed inexpli-
cable.  The panel gave no reason at all for permitting 
a private remedy that Congress withheld.  Even 
when Wynn called the error to the panel’s and the en 
banc court’s attention, both refused to correct it. 

C.  The court of appeals’ departure from this 
Court’s teaching also creates a rift with the Fourth 
Circuit concerning both the FLSA’s substantive and 
remedial scope.  In Trejo, 795 F.3d 442, the Fourth 
Circuit rejected the same claim respondents advance 
here, holding that Section 3(m) of the FLSA does not 
create a right to tips or restrict tip-pooling arrange-
ments generally, and that private plaintiffs may not 
bring suit solely to recover tips independent of any 
claim for unpaid minimum wages.  Id. at 446-48.   

The plaintiffs in Trejo were hospitality-industry 
workers—hotel and restaurant servers at a large re-
sort complex—who alleged that their employer im-
posed a tip-pooling arrangement against their will.  
795 F.3d at 445.  As here, the employer in Trejo al-
legedly required workers to contribute “a portion of 
their tips” to a tip pool that “redistribute[d] those 
tips” to other workers who contributed to the cus-
tomer-service experience—“bartenders, servers, as-
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sistants, busboys, and food runners.”  Ibid.  And, as 
here, it was undisputed in Trejo that the plaintiffs 
were “paid the minimum wage” and the employer 
“d[id] not claim the tip credit.”  Id. at 446.  The plain-
tiffs sued their employer, claiming (like respondents 
here) “that the tip-pooling arrangement violated” (in-
ter alia) “29 U.S.C. § 203(m).”  Id. at 445.   

The Fourth Circuit rejected the plaintiffs’ claim.  
795 F.3d at 446-48.  Trejo held that Section 3(m) 
‘‘‘does not state freestanding requirements pertaining 
to all tipped employees,’ but rather creates rights 
and obligations for employers attempting to use tips 
as a credit against the minimum wage.”  Id. at 448 
(quoting Cumbie, 596 F.3d at 581).  “[R]ead in con-
text,” the Fourth Circuit held, “it is clear that th[e] 
language” of Section 3(m) “could give rise to a cause 
of action only if the employer is using tips to satisfy 
its minimum wage requirements.”  Ibid. (emphases 
added).  The conditions stated in Section 3(m)’s tip-
credit provision—“that an employer inform an em-
ployee of § 203(m) and permit the employee to retain 
all his tips unless the employee is in a tip pool with 
other regularly tipped employees”—“d[o] not apply to 
employees, like the [plaintiffs in Trejo], who [were] 
seeking only the recovery of the tips unrelated to a 
minimum wage or overtime claim.”  Ibid.   

The Fourth Circuit further held that the plain-
tiffs could not seek relief in a private suit.  795 F.3d 
at 448.  “[T]he statutory language of the FLSA,” it 
explained, ‘‘simply does not contemplate a claim for 
wages other than minimum or overtime wages,” and 
the plaintiffs “concede[d] that their wages do not fall 
below the statutory minimum.”  Ibid. (internal quo-
tation marks omitted).  The plaintiffs thus “essential-
ly concede[d] that they do not have a private right of 
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action under § 216(b) because they are not seeking 
damages for unpaid minimum wages,” and the 
Fourth Circuit rejected their claim that Section 3(m) 
itself “creates a free-standing right to bring a claim 
for lost ‘tip’ wages.”  Id. at 446-47.  As the court ob-
served, even the Department of Labor (participating 
as amicus) “agree[d] . . . that there is no viable pri-
vate right of action under the FLSA” for the claim 
the plaintiffs asserted.  Id. at 448 n.8.  As the De-
partment explained in Trejo, “[t]o discharge its duty 
to” the Fourth Circuit, it was “constrained to point 
out that because [the Trejo] plaintiffs [were] not pur-
suing minimum wage claims or overtime claims, but 
instead seek only to collect improperly withheld tips, 
they d[id] not have a cause of action under the 
FLSA.”  Dep’t Trejo Br. 12 (Pet. App. 161a). 

The Fourth Circuit is not alone in its straight-
forward construction of the FLSA.  For two decades, 
district courts throughout the country have reached 
the same conclusion.  See, e.g., Malivuk v. Ameri-
park, LLC, 2016 WL 3999878, at *2-4 (N.D. Ga. July 
26, 2016) (agreeing with Trejo that, because 
“[p]laintiff does not allege she was not paid the min-
imum wage, Section 203(m) ‘does not have anything 
to do with this case,’” and rejecting as not “persua-
sive” Ninth Circuit’s decision below here (quoting 
Trejo, 795 F.3d at 445)); Brueningsen v. Resort Ex-
press Inc., 2015 WL 339671, at *5 (D. Utah Jan. 26, 
2015), reconsideration denied, 2016 WL 1181683, at 
*2-5 (D. Utah Mar. 25, 2016) (declining to reconsider 
prior holding despite Ninth Circuit’s decision below, 
which the Brueningsen court found “unpersuasive”); 
Azeez v. Ramaiah, 2015 WL 1637871, at *6-7 
(S.D.N.Y. Apr. 9, 2015); Platek v. Duquesne Club, 
961 F. Supp. 835, 839 (W.D. Pa. 1995), aff’d, 
107 F.3d 863 (3d Cir. 1997) (table).   
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The Ninth Circuit’s ruling here is directly at odds 
with these decisions.  As a result, the reach of the 
FLSA’s substantive and remedial provisions now dif-
fers from one jurisdiction to another.  In the Fourth 
Circuit, Trejo’s holding that Section 3(m) is “clear” 
and does not impose “‘freestanding requirements’” on 
tip pooling, but merely conditions on tip credits, 
means that employers who pay the minimum wage 
in cash may continue to apply tip-pooling policies.  
795 F.3d at 448 (citation omitted).  And even if such 
requirements existed, in the Fourth Circuit private 
plaintiffs could not bring suit to enforce them.  Ibid.  
In the Ninth Circuit, by contrast, employers’ tip-
pooling arrangements now are severely curtailed, 
and employers face a risk of private suits and poten-
tial liability for failure to comply. 

The panel had the benefit of Trejo and other cas-
es reaching the same conclusion, but it never ad-
dressed them.  And both the panel and the en banc 
court declined to revisit the panel’s ruling even when 
Wynn highlighted the circuit split the panel ruling 
creates.  Only this Court can resolve this conflict and 
restore uniformity to this important area of federal 
law. 

II. THE NINTH CIRCUIT’S MISGUIDED “STATUTORY 

SILENCE” THEORY CONFLICTS WITH THIS 

COURT’S AND OTHER CIRCUITS’ PRECEDENT. 

The court of appeals’ rationale for radically ex-
panding the FLSA’s scope exacerbates its error and 
compounds the conflict between the decision below 
and cases from this Court and other circuits. 

A.  The Ninth Circuit majority sought to evade 
Section 3(m)’s clear meaning and to “dodge the 
Brand X bullet” (Pet. App. 27a-28a (Smith, J., dis-
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senting)) by asserting that the FLSA’s “clear silence” 
regarding tip-pooling arrangements in general gave 
the Department a free hand to regulate.  Id. at 17a-
18a (majority opinion).  The absence of any congres-
sional directive regarding tip-pooling practices by 
employers who do not take tip credits, the court held, 
by itself “leaves room for agency discretion.”  Id. at 
17a.  That “statutory silence” theory (ibid.) turns 
Chevron upside-down.   

Where a statute contains an “ambiguity,” Chev-
ron enables an agency authorized to administer the 
law only to “give authoritative meaning to the stat-
ute within the bounds of that uncertainty.”  Clearing 
House, 557 U.S. at 525 (emphasis added).  Chevron 
thus “allows agencies to choose among competing 
reasonable interpretations of a statute.”  Michigan v. 
EPA, 135 S. Ct. 2699, 2708 (2015).  But where a 
statute says nothing on a subject, there is no ambigu-
ity to resolve, and no choice for the agency to make.  
The “presumption that Congress” intended, when it 
“left ambiguity in a statute,” to delegate to the agen-
cy authority to resolve that ambiguity (Smiley v. 
Citibank (S.D.), N.A., 517 U.S. 735, 740-41 (1996)) 
has no application where there is no statutory provi-
sion on point at all.  Chevron does not enable an 
agency to invent a statute of its own design; it “does 
not license interpretive gerrymanders” entirely dis-
connected from the rights and obligations the statute 
establishes.  Michigan, 135 S. Ct. at 2708.  As Judge 
Smith explained below, “it is only in the ambiguous 
‘interstices’ within the statute where silence war-
rants administrative interpretation, not the vast void 
of silence on either side.”  Pet. App. 30a (quoting 
Util. Air Regulatory Grp. v. EPA, 134 S. Ct. 2427, 
2445 (2014)).   
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The decision below eviscerates this principle, by 
equating so-called “statutory silence”—which the 
panel majority defined broadly as the absence of 
“statutory language that affirmatively protects or 
prohibits a practice”—with discretion-conferring 
“ambigu[ity].”  Pet. App. 13a-14a, 16a-17a.  That 
“turns Chevron on its head,” creating a presumption 
that agencies may regulate unless Congress has spe-
cifically tied their hands.  Id. at 29a-30a (Smith, J., 
dissenting).  Instead of requiring an agency (or a par-
ty relying on the agency’s interpretation) to identify 
an affirmative delegation to regulate a particular 
topic, the court of appeals’ rule assumes that Con-
gress has delegated to the agency authority over any 
matter Congress did not expressly withhold.  “In oth-
er words,” Judge Smith explained, the decision below 
holds that an “agency may regulate wherever that 
statute does not forbid it to regulate.”  Id. at 30a.  If 
that were the law, “Congress would need to erect 
walls” to keep an agency out of areas where it does 
not wish the agency to have free rein.  Ibid.   

The Ninth Circuit’s position would give agencies 
unprecedented, virtually unlimited power.  Its “stat-
utory silence” theory would free any agency charged 
with administering a statute—and armed with a 
boilerplate grant of rulemaking authority—to regu-
late subjects on which the statute does not speak.  
The opportunities for such agency self-aggrandize-
ment are legion.  For all of the myriad issues the 
United States Code does cover, there undoubtedly 
are even more questions Congress has not explicitly 
addressed. 

The decision below, moreover, supplied no limit-
ing principle constraining the scope of authority that 
agencies may assert.  If the Department may estab-
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lish an ownership right in tips and regulate tip-
pooling arrangements on which the FLSA is silent, 
nothing in the Ninth Circuit’s analysis would pre-
vent the agency from purporting to regulate other 
terms of employment—from paid sick leave to sever-
ance pay—on which the FLSA says nothing at all.  
Indeed, the court of appeals’ theory perversely means 
that Congress confers greater discretion when it says 
nothing on a subject than when Congress enacts ca-
pacious, ambiguous text—whose “outer limits” courts 
at least can “discern” and enforce.  Clearing House, 
557 U.S. at 525. 

The Ninth Circuit’s invented statutory-silence 
theory would be untenable in any context, but it is 
especially indefensible under the FLSA.  This Court 
has already determined the significance of “silen[ce]” 
in that Act:  If the FLSA says nothing about a par-
ticular practice, then that practice does not “violat[e]” 
the Act.  Christensen, 529 U.S. at 585.  Christensen 
rejected as “exactly backwards” the Department’s 
claim that the agency could treat as an FLSA viola-
tion a practice that the statute did not affirmatively 
“‘permit.’”  Id. at 588 (citation omitted).  Christensen 
forecloses the court of appeals’ “statutory silence” 
theory at least with respect to the FLSA. 

The court of appeals remarkably tried to draw 
support for its position from Christensen, but it badly 
misread this Court’s decision.  The Ninth Circuit 
noted that Christensen declined to defer to the De-
partment’s view because the Department had ex-
pressed that view only in an informal opinion letter; 
the only regulation the Department had cited did not 
address the issue.  Pet. App. 14a-15a (citing 529 U.S. 
at 587).  But the fact that Christensen rejected the 
agency’s bid for deference for that threshold reason 
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does not remotely prove that the Court would have 
upheld the Department’s view on the merits if it had 
been codified in a notice-and-comment rule.  The de-
cision below offered no way to reconcile its position 
with Christensen’s core holding that practices do not 
“violat[e] the FLSA” “[u]nless the FLSA prohibits” 
them.  529 U.S. at 588.5 

B.  The Ninth Circuit is not the first court of ap-
peals to consider this illogical “statutory silence” the-
ory of apparently limitless agency discretion.  But it 
is the first to embrace it.  Indeed, other circuits have 
squarely rejected this very misunderstanding of 
Chevron.  The court of appeals’ reasoning here thus 
creates an even broader lower-court conflict concern-
ing a fundamental question of administrative law. 

The en banc D.C. Circuit has repudiated the no-
tion “that Chevron step two is implicated any time a 
statute does not expressly negate the existence of a 
claimed administrative power (i.e. when the statute 
is not written in ‘thou shalt not’ terms).”  Ry. Labor 
Execs.’ Ass’n v. Nat’l Mediation Bd., 29 F.3d 655, 
671 (D.C. Cir. 1994) (en banc).  That position, the 
D.C. Circuit explained, “is both flatly unfaithful to 
the principles of administrative law . . . and refuted 
by precedent.”  Ibid.; see id. at 670-71 (“categorically 

                                                           

 5 The Ninth Circuit also seized on Justice Souter’s one-

sentence concurrence in Christensen, in which he expressed his 

view that the Court’s decision would not “‘foreclose’” a Depart-

ment regulation “‘limiting’” the practice at issue.  Pet. App. 15a-

16a (quoting 529 U.S. at 589 (Souter, J., concurring)).  That 

concurrence did not and could not cabin the Court’s holding; 

Justice Souter wrote only for himself, and even without his vote 

the Court’s opinion on the interpretation of the FLSA com-

manded a majority.  See 529 U.S. at 577 (syllabus); id. at 589 

(Scalia, J., concurring in part and concurring in judgment).   
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reject[ing]” National Mediation Board’s position that 
“it possesse[d] plenary authority to act within a given 
area simply because Congress has endowed it with 
some authority to act in that area” and had not spe-
cifically withheld claimed authority from Board).  
Indeed, if courts were “‘to presume a delegation of 
power’ from the absence of ‘an express withholding of 
such power, agencies would enjoy virtually limitless 
hegemony.’”  Am. Bar Ass’n v. FTC, 430 F.3d 457, 
468 (D.C. Cir. 2005) (citation omitted) (rejecting 
agency’s claim that it could regulate practice of at-
torneys solely because statute did not expressly bar 
agency from doing so).   

The Fourth Circuit has likewise emphatically re-
fused to equate the absence of statutory language di-
rectly addressing an issue with a license for an agen-
cy to regulate.  In Chamber of Commerce v. NLRB, 
721 F.3d 152 (4th Cir. 2013), the Fourth Circuit re-
jected the National Labor Relations Board’s claim of 
power to require employers to post official Board no-
tices of employees’ rights under the National Labor 
Relations Act—a power the Act did not address.  Id. 
at 160.  “The fact that none of the Act’s provisions 
contain language specifically limiting the Board’s au-
thority to enact a notice-posting requirement,” the 
court explained, means not that the agency has a 
free hand, but rather “reflects the absence of statuto-
ry authority for actions outside [its] defined respon-
sibilities.”  Ibid. (emphases added). 

In the decision below, however, the Ninth Circuit 
rejected that sound consensus view and embraced 
exactly the opposite rule.  The decision below stated 
in so many words that “statutory silence” on an is-
sue—by which it meant the absence of “statutory 
language that affirmatively protects or prohibits a 
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practice”—does “leav[e] room for agency discretion,” 
empowering the agency to speak where Congress 
said nothing.  Pet. App. 14a, 17a.  That is the antith-
esis of the well-settled, sensible principle the D.C. 
and Fourth Circuits follow.   

These other circuits’ precedent was also present-
ed to the Ninth Circuit panel and to the en banc 
court.  The panel said nothing about them, and both 
the panel and en banc court declined without expla-
nation to grant rehearing to address the direct con-
flict.  This split on an immensely significant, far-
reaching question of administrative law is now en-
trenched and can only be resolved by a definitive de-
cision from this Court. 
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CONCLUSION 

The Ninth Circuit’s serious misunderstandings of 
federal law readily merit this Court’s intervention—
either in the form of summary reversal or plenary 
review.  The petition for a writ of certiorari should be 
granted. 
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UNITED STATES COURT OF APPEALS 
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ASSOCIATION, a non-profit Oregon 

corporation;  WASHINGTON 

RESTAURANT ASSOCIATION, a non-

profit Washington corporation; 

ALASKA CABARET, HOTEL, 
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ASSOCIATION, a non-profit Alaska 

corporation; NATIONAL 

RESTAURANT ASSOCIATION, a non-

profit Illinois corporation; DAVIS 

STREET TAVERN LLC, an Oregon 
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THOMAS PEREZ, in his official 
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Department of Labor; LAURA 
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Deputy Administrator of the U.S. 
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DEPARTMENT OF LABOR,  
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Appeal from the United States District Court for the 

District of Oregon  

Michael W. Mosman, District Judge, Presiding 

JOSEPH CESARZ; QUY NGOC TANG, 

individually and on behalf of all 

others similarly situated, and all 

persons whose names are set forth 

in Exhibit A to the First Amended 

Complaint,  

Plaintiffs-Appellants,

v. 

WYNN LAS VEGAS, LLC; ANDREW 

PASCAL; STEVE WYNN,  

Defendants-Appellees.

No. 14-15243 

 

D.C. No.  

2:13-cv-00109-
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OPINION 

Appeal from the United States District Court for the 

District of Nevada  

Robert Clive Jones, District Judge, Presiding  

Argued and Submitted 

July 10, 2015—Portland, Oregon* 

Filed February 23, 2016 

Before:  Harry Pregerson, N. Randy Smith,  

and John B. Owens, Circuit Judges. 

                                            
 * We heard oral argument in these two cases together, and 

we now consolidate them for disposition.  See Fed. R. App. P. 

3(b)(2); Mattos v. Agarano, 661 F.3d 433, 436 n.1 (9th Cir. 2011) 

(en banc). 
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Opinion by Judge Pregerson;  
Dissent by Judge N.R. Smith 

SUMMARY** 

Fair Labor Standards Act 

The panel reversed the district courts’ decisions 
in favor of employers, and held that Cumbie v. Woody 
Woo, Inc., 596 F.3d 577 (9th Cir. 2010), did not fore-
close the Department of Labor’s ability to promulgate 
subsequently a formal rule that extended the tip 
pooling restrictions of Section 203(m) of the Fair La-
bor Standards Act of 1938 (“FLSA”); and remanded 
for further proceedings. 

Under 29 U.S.C. § 203(m), an employer may ful-
fill part of its hourly minimum wage obligation to a 
tipped employee with the employee’s tips by taking a 
tip credit; and the tip pool is valid if it is comprised 
exclusively of employees who are “customarily and 
regularly” tipped.  In 2010, in Cumbie, the court held 
that a tip pooling arrangement comprised of both 
customarily tipped employees and non-customarily 
tipped employees did not violate section 203(m) of 
the FLSA because section 203(m) was silent as to 
employers who do not take a tip credit.  In 2011, the 
Department of Labor promulgated a formal rule that 
extended the tip pool restrictions of section 203(m) to 
all employers, not just to those who take a tip credit.  
76 Fed. Reg. 18,832, 18,841–42 (April 5, 2011). 

The district courts in these cases held that Cum-
bie foreclosed the Department of Labor’s ability to 

                                            
 ** This summary constitutes no part of the opinion of the 

court.  It has been prepared by court staff for the convenience of 

the reader. 
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promulgate the 2011 rule and that the 2011 rule was 
invalid because it was contrary to Congress’s clear 
intent. 

The panel held that the Department of Labor 
may regulate the tip pooling practices of employers 
who do not take a tip credit. The panel disagreed 
with the district courts’ applications of Cumbie and 
their analyses under Chevron, U.S.A., Inc. v. Nat. 
Res. Def. Council, Inc., 467 U.S. 837 (1984).  The 
panel held that FLSA section 203(m)’s clear silence 
as to employers who do not take a tip credit left room 
for the Department of Labor to promulgate the 2011 
rule.  The panel concluded that step one of the Chev-
ron analysis was satisfied.  At Chevron step two, the 
panel concluded that the Department of Labor’s in-
terpretation in the 2011 rule was reasonable.  The 
panel held that the Department of Labor’s regulation 
withstood Chevron review. 

Judge N.R. Smith dissented because he would 
hold that the cases are controlled by the holding in 
Cumbie, and he would affirm the district courts. 

*     *     * 

OPINION 

PREGERSON, Senior Circuit Judge: 

Under the Fair Labor Standards Act of 1938 
(“FLSA”), as amended in 1974, an employer may ful-
fill part of its hourly minimum wage obligation to a 
tipped employee with the employee’s tips. 29 U.S.C. 
§ 203(m).  This practice is known as taking a “tip 
credit.”  Section 203(m) of the FLSA obligates em-
ployers who take a tip credit to (1) give notice to its 
employees, and (2) allow its employees to retain all 
the tips they receive, unless such employees partici-
pate in a valid tip pool.  Id.  Under section 203(m), a 
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tip pool is valid if it is comprised exclusively of em-
ployees who are “customarily and regularly” tipped. 
Id. 

In both cases before this court, Employer-
Appellees did not take a tip credit against their min-
imum wage obligation; they paid their tipped em-
ployees at least the federal minimum wage.  Employ-
er-Appellees required their employees to participate 
in tip pools.  Unlike the tip pools contemplated by 
section 203(m), however, these tip pools were com-
prised of both customarily tipped employees and non-
customarily tipped employees. 

In 2010, we held in Cumbie v. Woody Woo, Inc. 
that this type of tip pooling arrangement does not 
violate section 203(m) of the FLSA, because section 
203(m) was silent as to employers who do not take a 
tip credit.  596 F.3d 577, 583 (9th Cir. 2010).  In 
2011, shortly after Cumbie was decided, the Depart-
ment of Labor (“DOL”) promulgated a formal rule 
(“the 2011 rule”) that extended the tip pool re-
strictions of section 203(m) to all employers, not just 
those who take a tip credit.  76 Fed. Reg. 18,832, 
18,841–42 (April 5, 2011). 

The United States District Court for the District 
of Oregon held that Cumbie foreclosed the DOL’s 
ability to promulgate the 2011 rule and that the 2011 
rule was invalid because it was contrary to Con-
gress’s clear intent.  Or. Rest. & Lodging v. Solis, 
948 F. Supp. 2d 1217, 1218, 1226 (D. Or. 2013).  The 
United States District Court for the District of Neva-
da followed suit.  Cesarz v. Wynn Las Vegas, LLC, 
No. 2:13-cv-00109-RCJ-CWH, 2014 WL 117579, at *3 
(D. Nev. Jan. 10, 2014).  For the reasons set forth be-
low, we reverse both district court decisions. 
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Background 

In 1937, President Franklin Delano Roosevelt 
challenged Congress “to devise ways and means of 
insuring to all our able-bodied working men and 
women a fair day’s pay for a fair day’s work.  A self-
supporting and self-respecting democracy can plead 
no justification for . . . chiseling workers’ wages . . . .” 
H.R. Rep. No. 93-913 at 5–6 (1974).  One year later, 
in 1938, Congress passed the FLSA.  29 U.S.C. § 201. 
“[T]he FLSA was designed to give specific minimum 
protections to individual workers and to ensure that 
each employee covered by the Act . . . would be pro-
tected from the ‘evil of overwork as well as under-
pay.’”  Barrentine v. Ark.-Best Freight Sys., Inc., 
450 U.S. 728, 739 (1981) (quoting Overnight Motor 
Transp. Co. v. Missel, 316 U.S. 572, 578 (1942)) (in-
ternal quotation marks omitted).  The FLSA was in-
tended to provide “greater dignity and security and 
economic freedom for millions of American workers.”  
H.R. Rep. No. 93-913 at 6 (1974) (quoting President 
Kennedy). 

In 1942, the Supreme Court in Williams v. Jack-
sonville Terminal Co. addressed the question wheth-
er tips are a component of an employee’s wages un-
der the FLSA.  315 U.S. 386, 388 (1942).  The peti-
tioners, who worked as “red caps” or baggage han-
dlers, earned a combination of wages and tips that 
equaled the FLSA prescribed minimum wage.  Id. 
They sued their employer, arguing that the FLSA 
required that they be paid the minimum wage with-
out regard to their earnings from tips.  Id. at 389.  
The Court held that “where tipping is customary, the 
tips, in the absence of an explicit contrary under-
standing, belong to the recipient.”  Id. at 397.  How-
ever, when “an arrangement is made by which the 
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employee agrees to turn over the tips to the employ-
er, in the absence of statutory interference, no reason 
is perceived for its invalidity.”  Id.  Because the bag-
gage handlers continued to work after being notified 
that tips would constitute part of their wages, the 
Court held that they accepted this new compensation 
arrangement.  Id. at 398. 

After Jacksonville Terminal, the FLSA under-
went a series of amendments, which “extended the 
Act’s coverage.”  H.R. Rep. 93-913 at 4.  These 
amendments raised the federal minimum wage and 
expanded the FLSA’s coverage to various public and 
private sector employees.  In 1966, the FLSA was 
amended to include hotel and restaurant employees. 
73 Fed. Reg. 43,654, 43,659 (July 28, 2008).  To alle-
viate the new minimum wage obligations of hotels 
and restaurants, “the 1966 amendments also provid-
ed for the first time, within section [20]3(m)’s defini-
tion of a ‘wage,’ that an employer could utilize a lim-
ited amount of its employees’ tips as a credit against 
its minimum wage obligations . . . through a so-called 
‘tip credit.’”  76 Fed. Reg. at 18,838. 

In 1974, the FLSA was again amended.  First, 
Congress expressly delegated to the DOL the broad 
authority “to prescribe necessary rules, regulations, 
and orders” to implement the FLSA amendments of 
1974.  Pub. L. No. 93-259, § 29(b), 88 Stat. 55 (1974).  
Second, Congress revised the language in 29 U.S.C. 
§ 203(m) to read: 

In determining the wage an employer is re-
quired to pay a tipped employee, the amount 
paid such employee by the employee’s em-
ployer shall be an amount equal to— 
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(1) the cash wage paid such employee which 
for purposes of such determination shall not 
be less than the cash wage required to be 
paid such an employee on [August 20, 1996]; 
and  

(2) an additional amount on account of the 
tips received by such employee which amount 
is equal to the difference between the wage 
specified in paragraph (1) and the wage in ef-
fect under section 206(a)(1) of this title.1 

The additional amount on account of tips 
may not exceed the value of the tips actually 
received by an employee.  The preceding 2 
sentences shall not apply with respect to any 
tipped employee unless such employee has 

                                            
 1 In other words, under section 203(m) there are two compo-

nents of the employer’s wage obligation to tipped employees:  

the employer’s cash wage obligation to the employee and the 

employee’s tips.  The combination of the employer’s cash wage 

and the employee’s tips must equal at least the federal mini-

mum wage.  Currently, the employer’s minimum cash wage ob-

ligation to the employee is $2.13 per hour and the federal min-

imum wage is $7.25 per hour. 

  If the employee earns at least $5.12 per hour in tips, then 

the employer has no further cash wage obligation because the 

employer’s minimum wage obligation of $2.13 plus the employ-

ee’s tips of at least $5.12 equals the minimum wage. In this ex-

ample, the employer would be taking a tip credit of $5.12 per 

hour.   

  If the employee earns less than $5.12 per hour in tips, the 

employer would be responsible for making up the difference be-

tween the tip credit and the minimum wage.  For example, if an 

employee receives $1.00 per hour in tips, the employer would be 

required to pay $6.25 per hour.  In this example, the employer 

would be taking a tip credit of $1.00 per hour. 
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been informed by the employer of the provi-
sions of this subsection, and all tips received 
by such employee have been retained by the 
employee, except that this subsection shall 
not be construed to prohibit the pooling of 
tips among employees who customarily and 
regularly receive tips. 

29 U.S.C. § 203(m).  As amended in 1974, section 
203(m) required employers to give their employees 
prior notice of their intent to use a tip credit and 
“made it clear that tipped employees must receive at 
least minimum wage and must generally retain any 
tips.”  73 Fed. Reg. at 43,659. 

In 2010, we held in Cumbie v. Woody Woo, Inc. 
that section 203(m) does not restrict the tip pooling 
practices of employers who do not take tip credits.  
596 F.3d at 583.  The employer, Woody Woo, Inc., 
paid its servers a cash wage that exceeded the feder-
al minimum wage but required its servers to con-
tribute their tips to a “tip pool” that included em-
ployees who were not regularly or customarily 
tipped.  Id. at 578–79.  The servers claimed that 
Woody Woo’s tip pooling practice violated section 
203(m) because the practice included non-
customarily tipped employees.  Id. at 579.  We ap-
plied the “default” rule from Jacksonville Terminal, 
and found that “in the absence of statutory interfer-
ence, no reason is perceived for [Woody Woo’s tip 
pooling practice’s] invalidity.”  Id. (quoting Jackson-
ville Terminal, 315 U.S. at 397) (emphasis and inter-
nal quotation marks omitted). 

In Cumbie, we read section 203(m) to apply only 
to employers who did take a tip credit; for these em-
ployers, section 203(m) is considered “statutory inter-
ference.”  596 F.3d at 581.  In contrast, for an em-
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ployer that meets its minimum wage obligation 
without taking a tip credit, section 203(m) is silent; 
therefore, there is no statutory interference. Without 
statutory interference, Jacksonville Terminal’s de-
fault rule controlled, and we concluded that Woody 
Woo’s tip pooling practice was valid.  Id. at 583. 

In 2008, two years before the Cumbie decision, 
the DOL published a notice of proposed rulemaking 
and request for comments under the Administrative 
Procedure Act, 5 U.S.C. §§ 556–557.  The lengthy no-
tice set forth specific revisions to sections that gov-
erned tipped employees in order “to incorpo-
rate . . . legislative history, subsequent court deci-
sions, and the [DOL’s] interpretations” into the 
FLSA.  73 Fed. Reg. at 43,659.  More than ten differ-
ent organizations submitted comments.  These com-
ments and the Cumbie decision disclosed that section 
203(m)’s tip pooling restrictions could be read to ap-
ply only to employers who take a tip credit.  The 
comments also revealed that section 203(m) could 
encourage abuse in an already “high-violation indus-
try.”  See 76 Fed. Reg. at 18,840–42.  

In 2011, in response to these comments and the 
statutory silence that Cumbie exposed, the DOL 
promulgated new rules to make it clear that tips are 
the property of the employee.  Id. at 18,841–42; 
29 C.F.R. §§ 531.52, 531.55, 531.59.  Specifically, the 
DOL revised 29 C.F.R. § 531.52 by replacing the sen-
tence: 

In the absence of an agreement to the contra-
ry between the recipient and a third party, a 
tip becomes the property of the person in 
recognition of whose service it is presented 
by the customer. 
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with the following language: 

Tips are the property of the employee wheth-
er or not the employer has taken a tip credit 
under section [20]3(m) of the FLSA.  The em-
ployer is prohibited from using an employee’s 
tips, whether or not it has taken a tip credit, 
for any reason other than that which is stat-
utorily permitted in section [20]3(m):  As a 
credit against its minimum wage obligations 
to the employee, or in furtherance of a valid 
tip pool. 

Compare 32 Fed. Reg. 13,575, 13,580 (Sept. 28, 
1967), with 29 C.F.R. § 531.52 (2011).  The 2011 rule 
expressly prohibits the use of a tip pool that violates 
section 203(m) regardless of whether an employer 
uses a tip credit.   

These revisions to 29 C.F.R. § 531.52 are the sub-
ject of the two cases before us.  The Oregon Restau-
rant and Lodging Association, consisting of restau-
rants, taverns, and one individual, brought suit 
against the DOL, challenging the validity of the 2011 
rule and seeking to enjoin its enforcement.  Later, a 
group of casino dealers brought suit against their 
employer, Wynn Las Vegas, LLC, challenging 
Wynn’s tip pooling practice as violating the 2011 
rule.  In both cases, the employers paid the employ-
ees at least the federal minimum wage and did not 
take a tip credit.  The employers also instituted tip 
pools, in which customarily tipped employees, i.e., 
servers and casino dealers, were required to share 
tips with non-customarily tipped employees, i.e., 
kitchen staff and casino floor supervisors.  Both dis-
trict courts sided with the employers, relying in large 
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part on our holding in Cumbie.2  The DOL and the 
casino dealers appealed. 

Discussion 

I. Standard of Review 

We review a district court’s grant of summary 
judgment de novo.  Los Coyotes Band of Cahuilla & 
Cupeño Indians v. Jewell, 729 F.3d 1025, 1035 (9th 
Cir. 2013).  We also review a district court’s grant of 
a motion to dismiss de novo.  Fayer v. Vaughn, 
649 F.3d 1061, 1063–64 (9th Cir. 2011). 

We review the validity of an agency’s regulatory 
interpretation of a statute under the two-step 
framework set forth in Chevron, U.S.A., Inc. v. Nat. 
Res. Def. Council, Inc., 467 U.S. 837 (1984).3  The 
first step is to ask, “has [Congress] directly spoken to 

                                            
 2 In Oregon, the district court granted summary judgment in 

favor of the Oregon Restaurant and Lodging Association.  In 

Nevada, the district court granted Wynn’s motion to dismiss 

under 12(b)(6) for failure to state a claim. 

 3 At Chevron step zero, we ask whether the Chevron frame-

work applies at all.  An “administrative implementation of a 

particular statutory provision qualifies for Chevron deference 

when it appears that Congress delegated authority to the agen-

cy generally to make rules carrying the force of law, and that 

the agency interpretation claiming deference was promulgated 

in the exercise of that authority.”  United States v. Mead Corp., 

533 U.S. 218, 226–27 (2001).  In 1974, Congress granted the 

Secretary of Labor the authority to “prescribe necessary rules, 

regulations, and orders with regard to the [1974] amendments” 

to the FLSA, which included section 203(m).  Pub. L. No. 93-

259, § 29(b), 88 Stat. 55, 76.  The DOL exercised its rulemaking 

authority within its substantive field when it promulgated the 

2011 rule.  This is sufficient to satisfy the Chevron step zero 

inquiry.  See City of Arlington v. FCC, 133 S. Ct. 1863, 1874 

(2013). 
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the precise question at issue.”  Id. at 842.  If Con-
gress’s intent is clear, then that is the end of our in-
quiry.  Id. at 842–43.  If, however, “the statute is si-
lent or ambiguous with respect to the specific issue,” 
we proceed to step two and ask if the agency’s action 
is “based on a permissible construction of the stat-
ute.”  Id. at 843.  Even if we believe the agency’s con-
struction is not the best construction, it is entitled to 
“controlling weight unless [it is] arbitrary, capri-
cious, or manifestly contrary to the statute.”  Id. at 
844; see also Nat’l Cable & Telecomms. Ass’n v. 
Brand X Internet Servs. (“Brand X”), 545 U.S. 967, 
980 (2005). 

II. Analysis 

When the Oregon district court and the Nevada 
district court conducted their Chevron analysis, both 
held that Cumbie left “no room” for the DOL to 
promulgate its 2011 rule and thus granted Oregon 
Restaurant & Lodging’s motion for summary judg-
ment,  Or. Rest. & Lodging, 948 F. Supp. 2d at 1226, 
and Wynn’s motion to dismiss, Cesarz, 2014 WL 
117579, at *3.  We disagree with the district courts’ 
applications of Cumbie and their Chevron analyses.   

A. Chevron Step One 

The precise question before this court is whether 
the DOL may regulate the tip pooling practices of 
employers who do not take a tip credit.  The restau-
rants and casinos argue that we answered this ques-
tion in Cumbie.  We did not. 

Our task in Cumbie was to decide whether a res-
taurant’s tip pooling practice violated the FLSA.  
596 F.3d at 578.  We did not hold that the FLSA un-
ambiguously and categorically protects the practice 
in question.  Rather, we held that “nothing in the 
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text purports to restrict” the practice in question.  Id. 
at 583.  In reaching this holding, we relied on Chris-
tensen, in which the “Supreme Court . . . made clear 
that an employment practice does not violate the 
FLSA unless the FLSA prohibits it.”  Id. (citing 
Christensen v. Harris Cty, 529 U.S. 576, 588 (2000)). 
Christensen illustrates the crucial distinction be-
tween statutory language that affirmatively protects 
or prohibits a practice and statutory language that is 
silent about that practice. 

In Christensen, the plaintiffs-employees worked a 
substantial amount of unpaid overtime for their em-
ployer, Harris County, for which the employees ac-
cumulated “compensatory time” in lieu of cash com-
pensation at a rate of one and a half hours for every 
hour of overtime worked.  529 U.S. at 579–80.  The 
FLSA expressly authorized the use of the compensa-
tory time but also set a statutory cap on the amount 
of compensatory time an employee could accrue, after 
which the employer would be required to pay mone-
tary compensation for every additional hour of over-
time worked.  Id.  To avoid having to pay large sums 
of monetary overtime compensation, Harris County 
enacted a policy whereby it could force its employees 
to use their compensatory time so that they would 
not reach the statutory cap.  Id. at 580–81.  The em-
ployees sued and argued that Harris County’s policy 
violated a provision of the FLSA that required em-
ployers to reasonably accommodate employee re-
quests to use compensatory time.  Id. at 581 (citing 
29 U.S.C. § 207(o)(5)). 

The Supreme Court rejected the employees’ ar-
gument because “no relevant statutory provision ex-
pressly or implicitly prohibits” the employer’s policy.  
Id. at 588.  As we held in Cumbie, the Court in 
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Christensen held that the employer’s policy did not 
violate the FLSA because nothing in the FLSA pro-
hibited the employer’s policy.  Id. at 585–86.  The 
Court reasoned that “[b]ecause the statute is silent 
on this issue and because Harris County’s policy is 
entirely compatible with [the statute],” there was no 
violation.  Id. at 585 (emphasis added).  Thus, just as 
we did in Cumbie, the Court in Christensen con-
strued the FLSA’s silence in favor of the employer. 

But, critically, the Court in Christensen did not 
preclude the DOL from enacting future regulations 
that prohibited the challenged policy.  Indeed, the 
Court suggested that were the agency to enact future 
regulations, Chevron deference would apply.  See id. 
at 586–87.  The Court noted that “[o]f course, the 
framework of deference set forth in Chevron does ap-
ply to an agency interpretation contained in a regu-
lation.  But in this case the Department of Labor’s 
regulation does not address the issue of compelled 
compensatory time.”  Id. at 587.  The Court also 
acknowledged that the DOL had issued an opinion 
letter on the subject, but noted that an interpretation 
in an opinion letter is not entitled to Chevron defer-
ence because it is “not one arrived at after, for exam-
ple, a formal adjudication or notice-and-comment 
rulemaking.”  Id.  Five Justices joined this portion of 
the Court’s opinion, including Justice Souter, who 
filed a single-sentence concurrence: 

I join the opinion of the Court on the assump-
tion that it does not foreclose a reading of the 
Fair Labor Standards Act of 1938 that allows 
the Secretary of Labor to issue regulations 
limiting forced use. 

Id. at 589 (Souter, J., concurring).  The Court’s com-
ments regarding Chevron deference, along with Jus-
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tice Souter’s concurrence, suggest that the DOL, by 
regulation, could prohibit the very practice the Court 
held to be neither explicitly nor implicitly prohibited 
by the FLSA.  Following that reasoning, Cumbie 
should not be read to foreclose the DOL’s ability to 
subsequently issue a regulation prohibiting the chal-
lenged tip pooling practice. 

Here, the Oregon district court, the Nevada dis-
trict court, the parties, and the dissent overlook the 
part of Christensen that discussed Chevron deference 
and Judge Souter’s concurrence.  Instead, the district 
courts, the parties, and the dissent focus their atten-
tion on the rule from Brand X. 

In Brand X, the Supreme Court held that “[a] 
court’s prior judicial construction of a statute trumps 
an agency construction otherwise entitled to Chevron 
deference only if the prior court decision holds that 
its construction follows from the unambiguous terms 
of the statute and thus leaves no room for agency 
discretion.”  545 U.S. at 982.  Relying on Brand X, 
the restaurants and casinos argued that Cumbie 
trumps the 2011 rule because Cumbie relied on the 
“clear” language of the FLSA.  The district courts 
adopted this position.  Or. Rest. & Lodging, 
948 F. Supp. 2d at 1223; Cesarz, 2014 WL 117579 at 
*3. 

But as Christensen strongly suggests, there is a 
distinction between court decisions that interpret 
statutory commands and court decisions that inter-
pret statutory silence.  Moreover, Chevron itself dis-
tinguishes between statutes that directly address the 
precise question at issue and those for which the 
statute is “silent.”  Chevron, 467 U.S. at 843.  As 
such, if a court holds that a statute unambiguously 
protects or prohibits certain conduct, the court 
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“leaves no room for agency discretion” under Brand 
X, 545 U.S. at 982.  However, if a court holds that a 
statute does not prohibit conduct because it is silent, 
the court’s ruling leaves room for agency discretion 
under Christensen. 

Cumbie falls precisely into the latter category of 
cases—cases grounded in statutory silence.  When 
we decided Cumbie, the DOL had not yet promulgat-
ed the 2011 rule.  Thus, there was no occasion to 
conduct a Chevron analysis in Cumbie because there 
was no agency interpretation to analyze.4  The Cum-
bie analysis was limited to the text of section 203(m). 
After a careful reading of section 203(m) in Cumbie, 
we found that “nothing in the text of the FLSA pur-
ports to restrict employee tip-pooling arrangements 
when no tip credit is taken” and therefore there was 
“no statutory impediment” to the practice.  596 F.3d 
at 583.  Applying the reasoning in Christensen, we 

                                            
 4 In Cumbie, after citing Jacksonville Terminal for the “back-

ground principle” that an arrangement to turn over or redis-

tribute tips is valid “in the absence of statutory interference,” 

we noted that we “need not decide whether” the DOL’s over for-

ty-year-old regulations governing tips “are still valid and what 

level of deference they merit” “because we conclude that the 

meaning of the FLSA’s tip credit provision is clear.”  596 F.3d at 

579 & n.6.  However, the DOL regulations at the time did not 

specifically address the issue of employers who require tip pool-

ing and do not take a tip credit.  See 32 Fed. Reg. at 13,580; see 

also Christensen, 529 U.S. at 587.  Moreover, contrary to the 

dissent’s assertion, our characterization in Cumbie of the 

FLSA’s tip credit provision as “clear” does not necessarily fore-

close agency discretion.  What was “clear” in Cumbie was that 

the FLSA’s tip credit provision did not impose any “statutory 

interference” that would invalidate tip pooling when no tip 

credit is taken – i.e., that the FLSA was silent regarding this 

practice. 
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conclude that section 203(m)’s clear silence as to em-
ployers who do not take a tip credit has left room for 
the DOL to promulgate the 2011 rule.  Whereas the 
restaurants, casinos, and the district courts equate 
this silence concerning employers who do not take a 
tip credit to “repudiation” of future regulation of such 
employers, we decline to make that great leap with-
out more persuasive evidence. See United States v. 
Home Concrete & Supply, LLC, 132 S. Ct 1836, 1843 
(2012) (“[A] statute’s silence or ambiguity as to a par-
ticular issue means that Congress has . . . likely del-
egat[ed] gap-filling power to the agency[.]”); Entergy 
Corp. v. Riverkeeper, Inc., 556 U.S. 208, 222 (2009) 
(“[S]ilence is meant to convey nothing more than a 
refusal to tie the agency’s hands . . . .”); S.J. Amoroso 
Constr. Co. v. United States, 981 F.2d 1073, 1075 
(9th Cir. 1992) (“Without language in the statute so 
precluding [the agency’s challenged interpretation], 
it must be said that Congress has not spoken to the 
issue.”). 

In sum, we conclude that step one of the Chevron 
analysis is satisfied because the FLSA is silent re-
garding the tip pooling practices of employers who do 
not take a tip credit.  Our decision in Cumbie did not 
hold otherwise. 

B. Chevron Step Two 

Having found that the statute is silent as to the 
precise question at issue, we continue to step two.  At 
Chevron step two, we must determine if the DOL’s 
interpretation is reasonable. Chevron, 467 U.S. at 
843–44.  This is a generous standard, requiring def-
erence “even if the agency’s reading differs from 
what the court believes is the best statutory inter-
pretation.”  Brand X, 545 U.S. at 980.  We may reject 
an agency’s construction only if it is arbitrary, capri-
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cious, or manifestly contrary to the statute.  Chevron, 
467 U.S. at 844.  To determine whether the DOL’s 
interpretation is reasonable, “we look to the plain 
and sensible meaning of the statute, the statutory 
provision in the context of the whole statute and case 
law, and to the legislative purpose and intent.”  Nat. 
Res. Def. Council v. U.S. Envtl. Prot. Agency, 526 
F.3d 591, 605 (9th Cir. 2008) (citation omitted).   

The DOL promulgated the 2011 rule after taking 
into consideration numerous comments and our hold-
ing in Cumbie.  The AFL-CIO, National Employment 
Lawyers Association, and the Chamber of Commerce 
all commented that section 203(m) was either “con-
fusing” or “misleading” with respect to the ownership 
of tips.  76 Fed. Reg. at 18840–41.  The DOL also 
considered our reading of section 203(m) in Cumbie 
and concluded that, as written, 203(m) contained a 
“loophole” that allowed employers to exploit the 
FLSA tipping provisions.  Id. at 18841.  It was cer-
tainly reasonable to conclude that clarification by the 
DOL was needed.  The DOL’s clarification—the 2011 
rule—was a reasonable response to these comments 
and relevant case law.   

The legislative history of the FLSA supports the 
DOL’s interpretation of section 203(m) of the FLSA.  
An “authoritative source for finding the Legislature’s 
intent lies in the Committee Reports on the bill, 
which represent the considered and collective under-
standing of those Congressmen [and women] in-
volved in drafting and studying proposed legislation.”  
Garcia v. United States, 469 U.S. 70, 76 (1984) (cita-
tion and internal quotation marks omitted).  On Feb-
ruary 21, 1974, the Senate Committee published its 
views on the 1974 amendments to section 203(m). 
S. Rep. No. 93-690 (1974).   
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Employer-Appellees argue that the report re-
veals an intent contrary to the DOL’s interpretation 
because the report states that an “employer will lose 
the benefit of [the tip credit] exception if tipped em-
ployees are required to share their tips with employ-
ees who do not customarily and regularly receive 
tips[.]”  In other words, Appellees contend that Con-
gress viewed the ability to take a tip credit as a bene-
fit that came with conditions and should an employer 
fail to meet these conditions, such employer would be 
ineligible to reap the benefits of taking a tip credit.  
While this is a fair interpretation of the statute, it is 
a leap too far to conclude that Congress clearly in-
tended to deprive the DOL the ability to later apply 
similar conditions on employers who do not take a tip 
credit.   

Moreover, the surrounding text in the Senate 
Committee report supports the DOL’s reading of sec-
tion 203(m).  The Committee reported that the 1974 
amendment “modifies section [20]3(m) of the Fair 
Labor Standards Act by requiring . . . that all tips 
received be paid out to tipped employees.”  S. Rep. 
No. 93-690, at 42.  This language supports the DOL’s 
statutory construction that “[t]ips are the property of 
the employee whether or not the employer has taken 
a tip credit.”  29 C.F.R. § 531.52.  In the same report, 
the Committee wrote that “tipped employee[s] should 
have stronger protection,” and reiterated that a “tip 
is . . . distinguished from payment of a charge . . . 
[and the customer] has the right to determine who 
shall be the recipient of the gratuity.”  S. Rep. No. 
93-690, at 42.   

In 1977, the Committee again reported that 
“[t]ips are not wages, and under the 1974 amend-
ments tips must be retained by the employ-
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ees . . . and cannot be paid to the employer or other-
wise used by the employer to offset his wage obliga-
tion, except to the extent permitted by section 
[20]3(m).”  S. Rep. No. 95-440 at 368 (1977) (empha-
sis added).  The use of the word “or” supports the 
DOL’s interpretation of the FLSA because it implies 
that the only acceptable use by an employer of em-
ployee tips is a tip credit. 

Additionally, we find that the purpose of the 
FLSA does not support the view that Congress clear-
ly intended to permanently allow employers that do 
not take a tip credit to do whatever they wish with 
their employees’ tips.  The district courts’ reading 
that the FLSA provides “specific statutory protec-
tions” related only to “substandard wages and op-
pressive working hours” is too narrow.  As previously 
noted, the FLSA is a broad and remedial act that 
Congress has frequently expanded and extended. 

Considering the statements in the relevant legis-
lative history and the purpose and structure of the 
FLSA, we find that the DOL’s interpretation is more 
closely aligned with Congressional intent, and at the 
very least, that the DOL’s interpretation is reasona-
ble. 

Conclusion 

To be clear, we have no quarrel with Cumbie v. 
Woody Woo Inc., 596 F.3d 577 (9th Cir. 2010).  Our 
conclusion with respect to Cumbie is only that its 
holding was grounded in statutory silence.  Follow-
ing Christensen v. Harris Cty., 529 U.S. 576 (2000), 
we find that Cumbie does not foreclose the DOL’s 
ability to regulate tip pooling practices of employers 
who do not take a tip credit. 
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Applying Chevron, we conclude that Congress 
has not addressed the question at issue because sec-
tion 203(m) is silent as to the tip pooling practices of 
employers who do not take a tip credit.  There is no 
convincing evidence that Congress’s silence, in this 
context, means anything other than a refusal to tie 
the agency’s hands.  In exercising its discretion to 
regulate, the DOL promulgated a rule that is con-
sistent with the FLSA’s language, legislative history, 
and purpose. 

Therefore, having decided that the regulation 
withstands Chevron review, we reverse both judg-
ments and remand for proceedings consistent with 
this opinion. 

REVERSED and REMANDED. 
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N.R. SMITH, Circuit Judge, dissenting: 

Colleagues, even if you don’t like circuit prece-
dent, you must follow it.  Afterwards, you call the 
case en banc.  You cannot create your own contrary 
precedent.1 

This case is nothing more than Cumbie II.  Be-
cause the majority ignores our precedent in Cumbie 
v. Woody Woo, Inc. (“Cumbie”), 596 F.3d 577 (9th Cir. 
2010), I begin by describing it in some detail.  I will 
then compare Cumbie to this case. 

In Cumbie, a waitress working at an Oregon res-
taurant sued the restaurant, alleging that its tip-
pooling arrangement violated 29 U.S.C. § 203(m).  Id. 
at 579. 

[The restaurant] paid its servers a cash wage 
at or exceeding Oregon’s minimum wage, 
which at the time was $2.10 more than the 
federal minimum wage.  In addition to this 
cash wage, the servers received a portion of 
their daily tips.  [The restaurant] required its 
servers to contribute their tips to a “tip pool” 
that was redistributed to all restaurant em-
ployees.  The largest portion of the tip pool 
(between 55% and 70%) went to kitchen staff 
(e.g., dishwashers and cooks), who are not 

                                            
 1 As a three-judge panel of this circuit, we are bound by prior 

panel opinions and can only reexamine them when “the reason-

ing or theory of our prior circuit authority is clearly irreconcila-

ble with the reasoning or theory of intervening higher authori-

ty.”  Miller v. Gammie, 335 F.3d 889, 893 (9th Cir. 2003) (en 

banc).  Here, our circuit precedent is clear and there has been 

no intervening higher authority.  Therefore, we are bound to 

follow precedent. 



24a 

 

customarily tipped in the restaurant indus-
try.  The remainder (between 30% and 45%) 
was returned to the servers in proportion to 
their hours worked. 

Id. at 578–79 (footnotes omitted).  The district court 
dismissed the waitress’s complaint for failure to state 
a claim, and she timely appealed.  Id. at 579. 

On appeal, the waitress argued the restaurant’s 
tip-pooling arrangement was invalid, because it in-
cluded employees who were not “customarily and 
regularly tipped employees” under section 203(m).  
Id.  The restaurant argued that this interpretation of 
section 203(m) was correct only “vis-à-vis employers 
who take a ‘tip credit’ toward their minimum-wage 
obligation,” and that, because the restaurant had not 
taken a tip credit, it had not violated section 203(m).  
Id. 

We affirmed the district court, relying on the 
precedent established by the Supreme Court in Wil-
liams v. Jacksonville Terminal Co., 315 U.S. 386 
(1942). Cumbie, 596 F.3d at 579.  In Williams, the 
Supreme Court held that “[i]n businesses where tip-
ping is customary, the tips, in the absence of an ex-
plicit contrary understanding, belong to the recipi-
ent.  Where, however, [such] an arrangement is 
made . . . , in the absence of statutory interference, 
no reason is perceived for its invalidity.”  Williams, 
315 U.S. at 397 (internal citations omitted).  Thus, 
“Williams establish[ed] the default rule that an ar-
rangement to turn over or to redistribute tips is pre-
sumptively valid.”  Cumbie, 596 F.3d at 579. 

We also held, as a matter of first impression, that 
section 203(m) did not interfere with the default rule 
articulated in Williams.  Id. at 580–81.  Employers 
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(who do not take a tip credit) remain free to contract 
with their tipped employees to redistribute tips 
among all employees, including those who are not 
customarily tipped.  Cumbie, 596 F.3d at 579–81.  
We reasoned that section 203(m) did not impose 
statutory interference, because the plain text of sec-
tion 203(m) had only imposed a condition on employ-
ers who take a tip credit, rather than a blanket re-
quirement on all employers regardless of whether 
they take a tip credit.  Cumbie, 596 F.3d at 581.  As 
we concluded, “[a] statute that provides that a person 
must do X in order to achieve Y does not mandate 
that a person must do X, period.”  Id.  We continued: 

If Congress wanted to articulate a general 
principle that tips are the property of the 
employee [when the employer does not take a 
tip credit], it could have done so without ref-
erence to the tip credit.  “It is our duty to give 
effect, if possible, to every clause and word of 
a statute.”  United States v. Menasche, 
348 U.S. 528, 538–39, 75 S.Ct. 513, 99 L.Ed. 
615 (1955) (internal quotation marks omit-
ted).  Therefore, we decline to read [section 
203(m)] in such a way as to render its refer-
ence to the tip credit, as well as its condition-
al language and structure, superfluous. 

Id.  Because the restaurant in Cumbie did not take a 
tip credit, there was no basis for concluding that the 
restaurant’s tip-pooling arrangement violated section 
203(m).  Id. 

Lastly, we addressed the waitress’s argument 
that the restaurant was functionally taking a tip 
credit by using a tip-pooling arrangement to subsi-
dize the wages of its non-tipped employees.  Id. at 
582.  We said, even if this were the case, this “de fac-
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to” tip credit was not “so absurd or glaringly unjust 
as to warrant a departure from the plain language of 
the statute.”  Id. (quoting Ingals Shipbuilding, Inc. v. 
Dir., Office of Workers’ Comp. Programs, 519 U.S. 
248, 261 (1997)).  We recognized that “[t]he purpose 
of the [Fair Labor Standards Act (“FLSA”)] is to pro-
tect workers from ‘substandard wages and oppres-
sive working hours,’” and concluded that the restau-
rant’s tip-pooling arrangement did not thwart that 
purpose.  Id. (quoting Barrentine v. Ark.-Best Freight 
Sys., Inc., 450 U.S. 728, 739 (1981)).  Thus, because 
“[t]he Supreme Court has made it clear that an em-
ployment practice does not violate the FLSA unless 
the FLSA prohibits it,” we rejected the waitress’s ar-
gument and concluded that the FLSA does not re-
strict employee tip-pooling arrangements when the 
employer does not take a tip credit.  Id. at 583. 

We now decide a case identical to Cumbie.  Once 
again, an Oregon restaurant (named aptly enough 
“Oregon Restaurant”) is defending its practice of 
pooling the tips of its tipped employees and redis-
tributing those tips among all of its employees, in-
cluding those who are not customarily tipped.  Exact-
ly like Cumbie, the restaurant is paying all of its em-
ployees above minimum wage and has not taken a 
tip credit.  Again, its tipped employees are challeng-
ing that practice—not under a new theory, but under 
the same theory advanced in Cumbie.  Again, they 
argue that section 203(m) prohibits the redistribu-
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tion of tips.2  Because we are obligated to follow prec-
edent, this case should have ended with a memoran-
dum disposition. 

Instead, the majority ignores our circuit prece-
dent and pretends this case is different, because this 
time the Department of Labor (“DOL”) has promul-
gated a new rule interpreting section 203(m) differ-
ently than we interpreted it in Cumbie.  However, 
the DOL’s promulgation of this new rule changes 
nothing.  As the majority notes, if Congress’s intent 
behind a statute is clear, that is the end of our in-
quiry.  We need not defer to an agency’s interpreta-
tion of this statute.  Maj. Op. at 13–14; Chevron 
U.S.A., Inc. v. Nat. Res. Def. Council, Inc., 467 U.S. 
837, 842–43 (1984). 

No one disputes that the courts can determine 
whether a statute is clear.  In fact, the Supreme 
Court has held that a prior judicial construction of a 
statute “trumps an agency construction otherwise 
entitled to Chevron deference” when “the prior court 
decision holds that its construction follows from the 
unambiguous terms of the statute and thus leaves no 
room for agency discretion.”  See Nat’l Cable & Tele-
comms. Ass’n v. Brand X Internet Servs. (“Brand X”), 
545 U.S. 967, 982 (2005).  The majority wants to 

                                            
 2 Technically, rather than waiting to be sued by its tipped 

employees, Oregon Restaurant is instead suing the Department 

of Labor in response to its newly promulgated rule reinterpret-

ing section 203(m).  Nonetheless, in Cesarz v. Wynn Las Vegas 

(the other case in this appeal), involving a casino instead of a 

restaurant, the tipped casino dealers are indeed suing the casi-

no just as the waitress in Cumbie sued the restaurant.  Thus, 

the facts and procedural posture in both cases remain function-

ally identical to those in Cumbie. 



28a 

 

dodge the Brand X bullet by saying Cumbie did not 
determine that the meaning of section 203(m) is 
clear and unambiguous, but instead only determined 
that “nothing in the text purports to restrict” the 
practice of redistributing tips, thereby leaving room 
for agency interpretation.  Maj. Op. at 15, 18–19 
(quoting Cumbie, 596 F.3d at 583).  This interpreta-
tion of Cumbie has no merit.  Any rational reading of 
Cumbie unequivocally demonstrates that we deter-
mined the meaning of section 203(m) is clear and 
unambiguous, leaving no room for agency interpreta-
tion.  We explicitly concluded that section 203(m) is 
“clear” or “plain” multiple times—not only in the 
footnotes to the opinion, but also in the text of the 
opinion itself.  Cumbie, 596 F.3d at 579 n.6, 580–81, 
581 n.11.  Moreover, because the language of the 
statute was clear and unambiguous, we expressly 
concluded there was no need to refer to the legisla-
tive history.  Id. at 581 n.11.  If there were any re-
maining question concerning the plain language of 
the statute, we clearly stated that any alternate 
reading would render its language and structure su-
perfluous.  Id. at 581.  Indeed, there has not been 
penned a stronger application of the Brand X stand-
ard than the majority encounters in Cumbie.  If 
Cumbie did anything at all, it held that the meaning 
of section 203(m) was clear and unambiguous.3 

                                            
 3 The majority counters that “[w]hat was ‘clear’ in Cumbie 

was that the FLSA’s tip credit provision did not impose any 

‘statutory interference’ that would invalidate tip pooling when 

no tip credit is taken.”  Maj. Op. at 18–19, n.4.  Read Cumbie; 

the majority is wrong. Instead, we explicitly held in Cumbie 

that section 203(m) does not apply to employers who do not take 

a tip credit, and that any alternate reading would render its 

language and structure superfluous.  Cumbie, 596 F.3d at 581. 
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The majority next tries to dodge Cumbie by sug-
gesting section 203(m) is silent as to whether the 
DOL can regulate tip pooling arrangements of em-
ployers who do not take a tip credit. Cumbie ad-
dressed this “statutory silence” argument squarely: 
according to the plain text of the statute, section 
203(m) only applies to employers who do take a tip 
credit (because they are not paying the minimum 
wage), and therefore does not apply to employers 
who do not take a tip credit.  Nowhere in its text, ei-
ther explicitly or implicitly, does section 203(m) im-
pose a blanket tipping requirement on all employers.  
We explained, “[a] statute that provides that a per-
son must do X in order to achieve Y does not mandate 
that a person must do X, period.”  Cumbie, 596 F.3d 
at 581.  There is no contrived ambiguity to address in 
section 203(m).  Contrary to the majority opinion, 
Christensen has no validity here. Maj. Op. at 15; see 
Christensen v. Harris Cty., 529 U.S. 576, 588 (2000).4 

Even if Christensen were relevant, the majority’s 
interpretation of Christensen turns Chevron on its 
head.  Instead of requiring that administrative rule-

                                            
 4 The majority states “the dissent overlook[s] the part of 

Christensen that discussed Chevron deference and Judge Sout-

er’s concurrence.”  Maj. Op. at 17. 

  Again, the majority is wrong. In Christensen, the Supreme 

Court allowed the DOL to enact further regulation over com-

pensatory time, because the DOL had been given the express 

authority to do so.  Christensen, 529 U.S. at 580–81.  However, 

under section 203(m), the DOL has only been given authority to 

regulate the tips of employers who take a tip credit.  The DOL 

has not been given authority to regulate the tips of employers 

who pay their employees a minimum wage and do not take a tip 

credit.  Therefore, unlike Christensen, there was no statutory 

silence permitting the DOL further regulation of this issue. 
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making be rooted in a congressional delegation of au-
thority, the majority claims that, where a statute is 
“silent,” administrative regulation is not prohibited.  
In other words, the majority suggests an agency may 
regulate wherever that statute does not forbid it to 
regulate.  This suggestion has no validity.  The Su-
preme Court has made clear that it is only in the 
ambiguous “interstices” within the statute where si-
lence warrants administrative interpretation, not the 
vast void of silence on either side of it.  Util. Air Reg-
ulatory Grp. v. E.P.A., 134 S. Ct. 2427, 2445 (2014) 
(“Agencies exercise discretion only in the interstices 
created by statutory silence or ambiguity . . . .”).  If it 
were otherwise, within each statute granting admin-
istrative authority, Congress would need to erect 
walls, making it clear that the agency is limited to 
regulating only that which the statute expressly ad-
dresses, or implies within those parameters.  As the 
district court below correctly noted, “[t]o express its 
intention that certain activities be left free from reg-
ulation, Congress need not lace the United States 
Code with the phrase, ‘You shall not pass!’”  Oregon 
Rest. & Lodging v. Solis, 948 F. Supp. 2d 1217, 
1225–26 (D. Oreg. 2013).  Thus, because section 
203(m) is “silent” to regulation over employers who 
do not take a tip credit, any such regulation falls 
outside of the scope of the statute and the DOL has 
no power to regulate there.  See City of Arlington v. 
F.C.C., 133 S. Ct. 1863, 1868 (2013) (“No matter how 
it is framed, the question a court faces when con-
fronted with an agency’s interpretation of a statute it 
administers is always, simply, whether the agency 
has stayed within the bounds of its statutory authori-
ty.”). 

It is curious why the majority seizes on the 
DOL’s newly promulgated rule as the basis for its 
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decision.  The argument the DOL makes now was 
the same argument made in Cumbie.5  However in 
Cumbie, the waitress ultimately “recogniz[ed] that 
section 203(m) [was] of no assistance” in prohibiting 
employers (who do not take a tip credit) from pooling 
their employees’ tips and “disavowed reliance on it in 
her reply brief and at oral argument” in favor of an 
alternative, albeit equally meritless argument.  
Cumbie, 596 F.3d at 581.  Now, after losing in Cum-
bie, the DOL has decided to go through the backdoor 
by promulgating a new rule codifying its argument in 
Cumbie and its preferred interpretation of section 
203(m). 

Chevron deference does not work that way.  The 
DOL is not a legislative body unto itself, but instead 
must carry out Congress’s intent.  Chevron, 467 U.S. 
at 842–43.  To the extent Congress’s intent is unclear 
with regard to a particular statute, the DOL may en-
gage in statutory interpretation and issue rules.  Id.  
But that circumstance is not presented here.  In-
stead, we explicitly and unequivocally found section 
203(m) clear and unambiguous.  Congress’s intent 
was clear on this matter.  Regardless of how much 
the DOL dislikes the interpretation, it must follow it.  
See Brand X, 545 U.S. at 982.  The DOL is not free to 
manufacture an ambiguity, which circuit precedent 
mandates is not there. 

CONCLUSION 

There are two cases before us.  In the first case, 
the Oregon Restaurant and Lodging Association sued 
the DOL, challenging the validity of its newly prom-

                                            
 5 The DOL supported the waitress’s appeal in Cumbie by fil-

ing an amicus brief. 
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ulgated rule and seeking to enjoin its enforcement.  
In the second case, a group of casino dealers sued 
their employer, Wynn Las Vegas, LLC, challenging 
its tip pooling practice as a violation of the DOL’s 
new rule.  In both of these cases, the employer paid 
its employees above minimum wage and did not take 
a tip credit.  In both cases, the district court ruled in 
favor of the employer, relying in large measure on 
our decision in Cumbie.   

Our course is clear in both cases.  Williams is 
still good law; the Supreme Court has done nothing 
to overturn or alter it.  See Williams, 315 U.S. at 397.  
Thus, the rule remains that tips belong to the tipped 
employee unless otherwise agreed between the em-
ployee and the employer.  Here, such agreements ex-
isted between the employers and their respective 
employees.  These tip redistribution agreements are 
presumptively valid and compliant with our circuit’s 
law.  Thus, in each case, we ought to be affirming the 
district court.  To do otherwise is to ignore circuit 
precedent and disregard stare decisis, as the majori-
ty does here. 

I respectfully dissent. 
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APPENDIX B 

UNITED STATES DISTRICT COURT 

DISTRICT OF NEVADA 

JOSEPH CESARZ et al., 

  Plaintiffs, 

 vs. 

WYNN LAS VEGAS, LLC, et al., 

  Defendants. 

)

)

)

)

)

)

)

2:13-cv-00109-

RCJ-CWH 

 

ORDER 

This is a Fair Labor Standards Act (“FLSA”) 
case.  Pending before the Court is a Motion to Dis-
miss (ECF No. 18), a Motion to Stay (ECF No. 33), 
and a Motion to Expedite the Motion to Dismiss 
(ECF No. 34).  For the reasons given herein, the 
Court grants the first motion and denies the other 
motions. 

I. FACTS AND PROCEDURAL HISTORY 

Plaintiffs are employed as casino dealers (“deal-
ers”) by Defendant Wynn Las Vegas, LLC.  (See 
Compl. ¶ 6, Jan. 21, 2013, ECF No. 1).  Plaintiffs al-
lege that Defendants are in violation of the FLSA, 
29 U.S.C. §§ 203(m), 206, and regulations promul-
gated thereunder, 29 C.F.R. §§ 531.52, 531.54 be-
cause Defendants require dealers to submit their tips 
for redistribution amongst both dealers and other 
employees who may or may not receive tips, and who 
do not customarily receive tips, such that the dealers’ 
wages do not meet minimal hourly and overtime 
standards under federal law.  (See id. ¶¶ 11–13).  
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The Complaint included only two Plaintiffs and 
named Wynn Law Vages, Andrew Pascal, and Steve 
Wynn as Defendants.  The Fist Amended Complaint 
(“FAC”) added 330 Plaintiffs without substantive 
amendment.  (See First Am. Compl., Apr. 30, 2013, 
ECF No. 6).  Defendants have moved to dismiss and 
for an expedited decision.  Plaintiffs have moved for 
a stay. 

II. LEGAL STANDARDS 

Federal Rule of Civil Procedure 8(a)(2) requires 
only “a short and plain statement of the claim show-
ing that the pleader is entitled to relief” in order to 
“give the defendant fair notice of what the . . . claim 
is and the grounds upon which it rests.”  Conley v. 
Gibson, 355 U.S. 41, 47 (1957).  Federal Rule of Civil 
Procedure 12(b)(6) mandates that a court dismiss a 
cause of action that fails to state a claim upon which 
relief can be granted.  A motion to dismiss under 
Rule 12(b)(6) tests the complaint’s sufficiency.  See 
N. Star Int’l v. Ariz. Corp. Comm’n, 720 F.2d 578, 
581 (9th Cir. 1983).  When considering a motion to 
dismiss under Rule 12(b)(6) for failure to state a 
claim, dismissal is appropriate only when the com-
plaint does not give the defendant fair notice of a le-
gally cognizable claim and the grounds on which it 
rests.  See Bell Atl. Corp. v. Twombly, 550 U.S. 544, 
555 (2007).  In considering whether the complaint is 
sufficient to state a claim, the court will take all ma-
terial allegations as true and construe them in the 
light most favorable to the plaintiff.  See NL Indus., 
Inc. v. Kaplan, 792 F.2d 896, 898 (9th Cir. 1986).  
The court, however, is not required to accept as true 
allegations that are merely conclusory, unwarranted 
deductions of fact, or unreasonable inferences.  See 
Sprewell v. Golden State Warriors, 266 F.3d 979, 988 
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(9th Cir. 2001).  A formulaic recitation of a cause of 
action with conclusory allegations is not sufficient; a 
plaintiff must plead facts pertaining to his own case 
making a violation plausible, not just possible.  Ash-
croft v. Iqbal, 556 U.S. 662, 677–79 (2009) (citing 
Twombly, 550 U.S. at 556) (“A claim has facial plau-
sibility when the plaintiff pleads factual content that 
allows the court to draw the reasonable inference 
that the defendant is liable for the misconduct al-
leged.”).  In other words, under the modern interpre-
tation of Rule 8(a), a plaintiff must not only specify a 
cognizable legal theory (Conley review), but also 
must plead the facts of his own case so that the court 
can determine whether the plaintiff has any plausi-
ble basis for relief under the legal theory he has spec-
ified, assuming the facts are as he alleges (Twombly-
Iqbal review).   

“Generally, a district court may not consider any 
material beyond the pleadings in ruling on a Rule 
12(b)(6) motion.  However, material which is proper-
ly submitted as part of the complaint may be consid-
ered on a motion to dismiss.”  Hal Roach Studios, 
Inc. v. Richard Feiner & Co., 896 F.2d 1542, 1555 
n.19 (9th Cir. 1990) (citation omitted).  Similarly, 
“documents whose contents are alleged in a com-
plaint and whose authenticity no party questions, 
but which are not physically attached to the plead-
ing, may be considered in ruling on a Rule 12(b)(6) 
motion to dismiss” without converting the motion to 
dismiss into a motion for summary judgment.  
Branch v. Tunnell, 14 F.3d 449, 454 (9th Cir. 1994).  
Moreover, under Federal Rule of Evidence 201, a 
court may take judicial notice of “matters of public 
record.”  Mack v. S. Bay Beer Distribs., Inc., 798 F.2d 
1279, 1282 (9th Cir. 1986).  Otherwise, if the district 
court considers materials outside of the pleadings, 
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the motion to dismiss is converted into a motion for 
summary judgment.  See Arpin v. Santa Clara Valley 
Transp. Agency, 261 F.3d 912, 925 (9th Cir. 2001). 

III. ANALYSIS 

Defendants note that Plaintiffs all receive hourly 
payment in excess of the federal minimum wage and 
that the Court of Appeals has already ruled that tip-
sharing agreements such as the one here necessarily 
do not violate § 203(m) where there is an explicit un-
derstanding of the arrangement and the employee 
receives the minimum wage before tips, that § 206 
simply has nothing to say about tips, and that the 
kickback theory under the CFR does not apply to tips 
under an explicit tip-pooling arrangement because 
tip money only belongs to the employee after it is re-
distributed, i.e., the employee cannot kick anything 
back when she hands the employer its own money 
before redistribution but only after she receives her 
share of the tip pool from the employer upon redis-
tribution.  See Cumbie v. Woody Woo, Inc., 596 F.3d 
577, 580–82 (9th Cir. 2010).  Defendants correctly 
note that the same group of Plaintiffs (with most of 
the same attorneys) recently stipulated to a dismis-
sal with prejudice of a substantively identical case in 
this District explicitly because the Cumbrie case pre-
cluded recovery.  See Tang v. Wynn Las Vegas, LLC, 
No. 09-cv-1243.  The theory presented here is no dif-
ferent form the theory presented in Tang.  To the ex-
tent the present claims are not simply precluded, i.e., 
to the extent there are any new Plaintiffs in the pre-
sent case not joined in Tang, the Court would nor-
mally grant the motion to dismiss on the merits.   

Plaintiffs respond, however, that the Department 
of Labor (“DOL”) recently amended the relevant reg-
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ulations, §§ 531.52 and 531.54 of 29 C.F.R., in 2011.  
The DOL replaced this language: 

In the absence of an agreement to the 
contrary between the recipient and a third 
party, a tip becomes the property of the per-
son in recognition of whose service it is pre-
sented by the customer. 

with the following language: 

Tips are the property of the employee 
whether or not the employer has taken a tip 
credit under section 3(m) of the FLSA.  The 
employer is prohibited from using an em-
ployee’s tips, whether or not it has taken a 
tip credit, for any reason other than that 
which is statutorily permitted in section 
3(m):  As a credit against its minimum wage 
obligations to the employee, or in furtherance 
of a valid tip pool. 

Compare 32 Fed. Reg. 13,575, 13,580 (1967), with 
29 C.F.R. § 531.52.  Second, the DOL added the fol-
lowing language to § 531.54: 

[V]alid mandatory tip pools . . . can only in-
clude those employees who customarily and 
regularly receive tips.  However, an employer 
. . . may not retain any of the employees’ tips 
for any other purpose. 

Compare 32 Fed. Reg. 13,575, 13,580 (1967), with 
29 C.F.R. § 531.54.  A court of the District of Oregon 
recently struck these amendments down, however.  
See Or. Rest. & Lodging v. Solis, --- F. Supp. 2d ----, 
2013 WL 2468298 (D. Or. 2013).  That court found 
that the DOL had the authority to issue the chal-
lenged regulations, see id at *4–5, but that the dis-
trict court was bound to find that there was no room 
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for agency discretion under Chevron to read § 203(m) 
of the FLSA to permit the 2011 amendment to 
§ 531.52, because the Court of Appeals in Cumbie 
had clearly held that Congress only intended via 
§ 203(m) to limit the use of tip pools by employers 
who had to take a tip credit to satisfy the minimum 
wage requirements, see id. at *5–6, which was not 
the case in Cumbie or Oregon Restaurant & Lodging, 
and which is not alleged to be the case here.  The 
Court agrees.  See Cumbie, 596 F.3d at 580–81 (hold-
ing that there is “no basis for concluding” that a tip-
pooling arrangement by an employer who does not 
use a tip credit, i.e., who pays employees the mini-
mum wage directly in cash wages, violates the stat-
ute).  The DOL may not read the tip credit condition 
out of the statute via its regulations.   

Finally, the Court denies the motion to stay 
based upon the pending appeal in the Oregon Res-
taurant & Lodging case.  That appeal is in its early 
stages, and consolidation on appeal would be more 
efficient that a stay in this Court. 

CONCLUSION 

IT IS HEREBY ORDERED that the Motion to 
Dismiss (ECF No. 18) is GRANTED. 

IT IS FURTHER ORDERED that the Motion to 
Stay (ECF No. 33) and the Motion to Expedite the 
Motion to Dismiss (ECF No. 34) are DENIED. 

IT IS FURTHER ORDERED that the Clerk shall 
enter judgment and close the case. 

IT IS SO ORDERED. 
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Dated this 10th day of January, 2014. 

 

s/ 

ROBERT C. JONES 

United States District Judge 
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APPENDIX C 

 
FILED

APR 01 2016 

MOLLY C. DWYER, CLERK 

U.S. COURT OF APPEALS 

UNITED STATES COURT OF APPEALS 

FOR THE NINTH CIRCUIT 

JOSEPH CESARZ; QUY 

NGOC TANG, individually and 

on behalf of all others similarly 

situated, and all persons whose 

names are set forth in Exhibit 

A to the First Amended 

Complaint, 

  Plaintiffs - Appellants, 

v. 

WYNN LAS VEGAS, LLC; 

ANDREW PASCAL; STEVE 

WYNN, 

  Defendants - Appellees.

No. 14-15243 

 

D.C. No. 2:13-cv-

00109-RCJ-CWH 

District of Nevada, 

Las Vegas 

 

ORDER 

Before:  PREGERSON, N.R. SMITH, and OWENS, 
Circuit Judges. 

Judges Pregerson and Owens have voted to deny 
the petition for panel rehearing.  Judge Owens has 
voted to deny the petition for rehearing en banc, and 
Judge Pregerson has so recommended.  Judge N.R. 



41a 

 

Smith has voted to grant the petition for panel re-
hearing and petition for rehearing en banc.   

The full court has been advised of the petition, 
and no judge of the court has requested a vote on the 
petition for rehearing en banc.  Fed. R. App. P. 35.   

The petition for panel rehearing and the petition 
for rehearing en banc are DENIED. 
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APPENDIX D 

Fair Labor Standards Amendments of 1974, 
Pub. L. No. 93-259, §§ 13(e), 29, 88 Stat. 55, 64, 76 
(1974) 

*     *     * 

HOTEL, MOTEL, AND RESTAURANT EMPLOYEES  
AND TIPPED EMPLOYEES 

SEC. 13. 

*     *     * 

(e) The last sentence of section 3(m) is amended 
to read as follows:   

“In determining the wage of a tipped employee, 
the amount paid such employee by his employer 
shall be deemed to be increased on account of tips by 
an amount determined by the employer, but not by 
an amount in excess of 50 per centum of the applica-
ble minimum wage rate, except that the amount of 
the increase on account of tips determined by the 
employer may not exceed the value of tips actually 
received by the employee.  The previous sentence 
shall not apply with respect to any tipped employee 
unless (1) such employee has been informed by the 
employer of the provisions of this subsection, and 
(2) all tips received by such employee have been re-
tained by the employee, except that this subsection 
shall not be construed to prohibit the pooling of tips 
among employees who customarily and regularly re-
ceive tips”. 

*     *     * 
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EFFECTIVE DATE 

SEC. 29. (a) Except as otherwise specifically pro-
vided, the amendments made by this Act shall take 
effect on May 1, 1974. 

(b) Notwithstanding subsection (a), on and after 
the date of the enactment of this Act the Secretary of 
Labor is authorized to prescribe necessary rules, 
regulations, and orders with regard to the amend-
ments made by this Act. 

*     *     * 

29 U.S.C. § 201.  Short title 

This chapter may be cited as the ‘‘Fair Labor 
Standards Act of 1938’’. 

 

29 U.S.C. § 202.  Congressional finding and dec-
laration of policy 

(a) The Congress finds that the existence, in in-
dustries engaged in commerce or in the production of 
goods for commerce, of labor conditions detrimental 
to the maintenance of the minimum standard of liv-
ing necessary for health, efficiency, and general well-
being of workers (1) causes commerce and the chan-
nels and instrumentalities of commerce to be used to 
spread and perpetuate such labor conditions among 
the workers of the several States; (2) burdens com-
merce and the free flow of goods in commerce; 
(3) constitutes an unfair method of competition in 
commerce; (4) leads to labor disputes burdening and 
obstructing commerce and the free flow of goods in 
commerce; and (5) interferes with the orderly and 
fair marketing of goods in commerce.  That Congress 
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further finds that the employment of persons in do-
mestic service in households affects commerce. 

(b) It is declared to be the policy of this chapter, 
through the exercise by Congress of its power to reg-
ulate commerce among the several States and with 
foreign nations, to correct and as rapidly as practica-
ble to eliminate the conditions above referred to in 
such industries without substantially curtailing em-
ployment or earning power. 

 

29 U.S.C. § 203.  Definitions (excerpts) 

As used in this chapter— 

*     *     * 

(m) “Wage” paid to any employee includes the 
reasonable cost, as determined by the Administrator, 
to the employer of furnishing such employee with 
board, lodging, or other facilities, if such board, lodg-
ing or other facilities are customarily furnished by 
such employer to his employees:  Provided, That the 
cost of board, lodging, or other facilities shall not be 
included as a part of the wage paid to any employee 
to the extent it is excluded therefrom under the 
terms of a bona fide collective-bargaining agreement 
applicable to the particular employee: Provided fur-
ther, That the Secretary is authorized to determine 
the fair value of such board, lodging, or other facili-
ties for defined classes of employees and in defined 
areas, based on average cost to the employer or to 
groups of employers similarly situated, or average 
value to groups of employees, or other appropriate 
measures of fair value.  Such evaluations, where ap-
plicable and pertinent, shall be used in lieu of actual 
measure of cost in determining the wage paid to any 
employee.  In determining the wage an employer is 
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required to pay a tipped employee, the amount paid 
such employee by the employee’s employer shall be 
an amount equal to— 

(1) the cash wage paid such employee which for 
purposes of such determination shall be not less 
than the cash wage required to be paid such an 
employee on August 20, 1996; and 

(2) an additional amount on account of the tips 
received by such employee which amount is equal 
to the difference between the wage specified in 
paragraph (1) and the wage in effect under section 
206(a)(1) of this title.   

The additional amount on account of tips may not 
exceed the value of the tips actually received by an 
employee.  The preceding 2 sentences shall not apply 
with respect to any tipped employee unless such em-
ployee has been informed by the employer of the pro-
visions of this subsection, and all tips received by 
such employee have been retained by the employee, 
except that this subsection shall not be construed to 
prohibit the pooling of tips among employees who 
customarily and regularly receive tips. 

*     *     * 

(t) “Tipped employee” means any employee en-
gaged in an occupation in which he customarily and 
regularly receives more than $30 a month in tips. 

*     *     * 
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29 U.S.C. § 206.  Minimum wage 

(a) Employees engaged in commerce; home 
workers in Puerto Rico and Virgin Islands; 
employees in American Samoa; seamen on 
American vessels; agricultural employees 

Every employer shall pay to each of his employ-
ees who in any workweek is engaged in commerce or 
in the production of goods for commerce, or is em-
ployed in an enterprise engaged in commerce or in 
the production of goods for commerce, wages at the 
following rates: 

(1) except as otherwise provided in this section, 
not less than— 

(A) $5.85 an hour, beginning on the 60th day 
after May 25, 2007; 

(B) $6.55 an hour, beginning 12 months after 
that 60th day; and 

(C) $7.25 an hour, beginning 24 months after 
that 60th day; 

(2) if such employee is a home worker in Puerto 
Rico or the Virgin Islands, not less than the mini-
mum piece rate prescribed by regulation or order; 
or, if no such minimum piece rate is in effect, any 
piece rate adopted by such employer which shall 
yield, to the proportion or class of employees pre-
scribed by regulation or order, not less than the 
applicable minimum hourly wage rate.  Such min-
imum piece rates or employer piece rates shall be 
commensurate with, and shall be paid in lieu of, 
the minimum hourly wage rate applicable under 
the provisions of this section.  The Administrator, 
or his authorized representative, shall have power 
to make such regulations or orders as are neces-
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sary or appropriate to carry out any of the provi-
sions of this paragraph, including the power with-
out limiting the generality of the foregoing, to de-
fine any operation or occupation which is per-
formed by such home work employees in Puerto Ri-
co or the Virgin Islands; to establish minimum 
piece rates for any operation or occupation so de-
fined; to prescribe the method and procedure for 
ascertaining and promulgating minimum piece 
rates; to prescribe standards for employer piece 
rates, including the proportion or class of employ-
ees who shall receive not less than the minimum 
hourly wage rate; to define the term “home work-
er”; and to prescribe the conditions under which 
employers, agents, contractors, and subcontractors 
shall cause goods to be produced by home workers; 

(3) if such employee is employed as a seaman 
on an American vessel, not less than the rate 
which will provide to the employee, for the period 
covered by the wage payment, wages equal to com-
pensation at the hourly rate prescribed by para-
graph (1) of this subsection for all hours during 
such period when he was actually on duty (includ-
ing periods aboard ship when the employee was on 
watch or was, at the direction of a superior officer, 
performing work or standing by, but not including 
off-duty periods which are provided pursuant to 
the employment agreement); or 

(4) if such employee is employed in agriculture, 
not less than the minimum wage rate in effect un-
der paragraph (1) after December 31, 1977. 
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(b) Additional applicability to employees pur-
suant to subsequent amendatory provisions 

Every employer shall pay to each of his employ-
ees (other than an employee to whom subsection 
(a)(5) of this section applies) who in any workweek is 
engaged in commerce or in the production of goods 
for commerce, or is employed in an enterprise en-
gaged in commerce or in the production of goods for 
commerce, and who in such workweek is brought 
within the purview of this section by the amend-
ments made to this chapter by the Fair Labor Stand-
ards Amendments of 1966, title IX of the Education 
Amendments of 1972 [20 U.S.C. 1681 et seq.], or the 
Fair Labor Standards Amendments of 1974, wages at 
the following rate: Effective after December 31, 1977, 
not less than the minimum wage rate in effect under 
subsection (a)(1) of this section. 

(c) Repealed. Pub. L. 104–188, [title II], 
§ 2104(c), Aug. 20, 1996, 110 Stat. 1929 

(d) Prohibition of sex discrimination 

(1) No employer having employees subject to any 
provisions of this section shall discriminate, within 
any establishment in which such employees are em-
ployed, between employees on the basis of sex by 
paying wages to employees in such establishment at 
a rate less than the rate at which he pays wages to 
employees of the opposite sex in such establishment 
for equal work on jobs the performance of which re-
quires equal skill, effort, and responsibility, and 
which are performed under similar working condi-
tions, except where such payment is made pursuant 
to (i) a seniority system; (ii) a merit system; (iii) a 
system which measures earnings by quantity or 
quality of production; or (iv) a differential based on 
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any other factor other than sex:  Provided, That an 
employer who is paying a wage rate differential in 
violation of this subsection shall not, in order to 
comply with the provisions of this subsection, reduce 
the wage rate of any employee. 

(2) No labor organization, or its agents, repre-
senting employees of an employer having employees 
subject to any provisions of this section shall cause or 
attempt to cause such an employer to discriminate 
against an employee in violation of paragraph (1) of 
this subsection. 

(3) For purposes of administration and enforce-
ment, any amounts owing to any employee which 
have been withheld in violation of this subsection 
shall be deemed to be unpaid minimum wages or un-
paid overtime compensation under this chapter. 

(4) As used in this subsection, the term “labor or-
ganization” means any organization of any kind, or 
any agency or employee representation committee or 
plan, in which employees participate and which ex-
ists for the purpose, in whole or in part, of dealing 
with employers concerning grievances, labor dis-
putes, wages, rates of pay, hours of employment, or 
conditions of work. 

(e) Employees of employers providing contract 
services to United States 

(1) Notwithstanding the provisions of section 213 
of this title (except subsections (a)(1) and (f) thereof), 
every employer providing any contract services (oth-
er than linen supply services) under a contract with 
the United States or any subcontract thereunder 
shall pay to each of his employees whose rate of pay 
is not governed by chapter 67 of title 41 or to whom 
subsection (a)(1) of this section is not applicable, 
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wages at rates not less than the rates provided for in 
subsection (b) of this section. 

(2) Notwithstanding the provisions of section 213 
of this title (except subsections (a)(1) and (f) thereof) 
and the provisions of chapter 67 of title 41, every 
employer in an establishment providing linen supply 
services to the United States under a contract with 
the United States or any subcontract thereunder 
shall pay to each of his employees in such establish-
ment wages at rates not less than those prescribed in 
subsection (b) of this section, except that if more 
than 50 per centum of the gross annual dollar vol-
ume of sales made or business done by such estab-
lishment is derived from providing such linen supply 
services under any such contracts or subcontracts, 
such employer shall pay to each of his employees in 
such establishment wages at rates not less than 
those prescribed in subsection (a)(1) of this section. 

(f) Employees in domestic service 

Any employee— 

(1) who in any workweek is employed in do-
mestic service in a household shall be paid wages 
at a rate not less than the wage rate in effect under 
subsection (b) of this section unless such employ-
ee’s compensation for such service would not be-
cause of section 209(a)(6) of the Social Security Act 
[42 U.S.C. 409(a)(6)] constitute wages for the pur-
poses of title II of such Act [42 U.S.C. 401 et seq.], 
or 

(2) who in any workweek— 

(A) is employed in domestic service in one or 
more households, and 
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(B) is so employed for more than 8 hours in 
the aggregate,  

shall be paid wages for such employment in such 
workweek at a rate not less than the wage rate in 
effect under subsection (b) of this section. 

(g) Newly hired employees who are less than 20 
years old 

(1) In lieu of the rate prescribed by subsection 
(a)(1) of this section, any employer may pay any em-
ployee of such employer, during the first 90 consecu-
tive calendar days after such employee is initially 
employed by such employer, a wage which is not less 
than $4.25 an hour. 

(2) No employer may take any action to displace 
employees (including partial displacements such as 
reduction in hours, wages, or employment benefits) 
for purposes of hiring individuals at the wage au-
thorized in paragraph (1). 

(3) Any employer who violates this subsection 
shall be considered to have violated section 215(a)(3) 
of this title. 

(4) This subsection shall only apply to an em-
ployee who has not attained the age of 20 years. 

 

29 U.S.C. § 207.  Maximum hours 

(a) Employees engaged in interstate commerce; 
additional applicability to employees pur-
suant to subsequent amendatory provisions 

(1) Except as otherwise provided in this section, 
no employer shall employ any of his employees who 
in any workweek is engaged in commerce or in the 
production of goods for commerce, or is employed in 
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an enterprise engaged in commerce or in the produc-
tion of goods for commerce, for a workweek longer 
than forty hours unless such employee receives com-
pensation for his employment in excess of the hours 
above specified at a rate not less than one and one-
half times the regular rate at which he is employed. 

(2) No employer shall employ any of his employ-
ees who in any workweek is engaged in commerce or 
in the production of goods for commerce, or is em-
ployed in an enterprise engaged in commerce or in 
the production of goods for commerce, and who in 
such workweek is brought within the purview of this 
subsection by the amendments made to this chapter 
by the Fair Labor Standards Amendments of 1966— 

(A) for a workweek longer than forty-four hours 
during the first year from the effective date of the 
Fair Labor Standards Amendments of 1966, 

(B) for a workweek longer than forty-two hours 
during the second year from such date, or 

(C) for a workweek longer than forty hours af-
ter the expiration of the second year from such 
date,  

unless such employee receives compensation for his 
employment in excess of the hours above specified at 
a rate not less than one and one-half times the regu-
lar rate at which he is employed. 

(b) Employment pursuant to collective bar-
gaining agreement; employment by inde-
pendently owned and controlled local en-
terprise engaged in distribution of petrole-
um products 

No employer shall be deemed to have violated 
subsection (a) of this section by employing any em-
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ployee for a workweek in excess of that specified in 
such subsection without paying the compensation for 
overtime employment prescribed therein if such em-
ployee is so employed— 

(1) in pursuance of an agreement, made as a 
result of collective bargaining by representatives of 
employees certified as bona fide by the National 
Labor Relations Board, which provides that no em-
ployee shall be employed more than one thousand 
and forty hours during any period of twenty-six 
consecutive weeks; or 

(2) in pursuance of an agreement, made as a 
result of collective bargaining by representatives of 
employees certified as bona fide by the National 
Labor Relations Board, which provides that during 
a specified period of fifty-two consecutive weeks the 
employee shall be employed not more than two 
thousand two hundred and forty hours and shall be 
guaranteed not less than one thousand eight hun-
dred and forty-hours (or not less than forty-six 
weeks at the normal number of hours worked per 
week, but not less than thirty hours per week) and 
not more than two thousand and eighty hours of 
employment for which he shall receive compensa-
tion for all hours guaranteed or worked at rates not 
less than those applicable under the agreement to 
the work performed and for all hours in excess of 
the guaranty which are also in excess of the maxi-
mum workweek applicable to such employee under 
subsection (a) of this section or two thousand and 
eighty in such period at rates not less than one and 
one-half times the regular rate at which he is em-
ployed; or 

(3) by an independently owned and controlled 
local enterprise (including an enterprise with more 
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than one bulk storage establishment) engaged in 
the wholesale or bulk distribution of petroleum 
products if— 

(A) the annual gross volume of sales of such 
enterprise is less than $1,000,000 exclusive of ex-
cise taxes,  

(B) more than 75 per centum of such enter-
prise’s annual dollar volume of sales is made 
within the State in which such enterprise is lo-
cated, and 

(C) not more than 25 per centum of the an-
nual dollar volume of sales of such enterprise is 
to customers who are engaged in the bulk distri-
bution of such products for resale, 

and such employee receives compensation for 
employment in excess of forty hours in any 
workweek at a rate not less than one and one-
half times the minimum wage rate applicable to 
him under section 206 of this title, 

and if such employee receives compensation for em-
ployment in excess of twelve hours in any workday, 
or for employment in excess of fifty-six hours in any 
workweek, as the case may be, at a rate not less than 
one and one-half times the regular rate at which he 
is employed. 

(c), (d) Repealed. Pub. L. 93–259, § 19(e), Apr. 8, 
1974, 88 Stat. 66 

(e) “Regular rate” defined 

As used in this section the “regular rate” at 
which an employee is employed shall be deemed to 
include all remuneration for employment paid to, or 
on behalf of, the employee, but shall not be deemed 
to include— 
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(1) sums paid as gifts; payments in the nature 
of gifts made at Christmas time or on other special 
occasions, as a reward for service, the amounts of 
which are not measured by or dependent on hours 
worked, production, or efficiency; 

(2) payments made for occasional periods when 
no work is performed due to vacation, holiday, ill-
ness, failure of the employer to provide sufficient 
work, or other similar cause; reasonable payments 
for traveling expenses, or other expenses, incurred 
by an employee in the furtherance of his employer’s 
interests and properly reimbursable by the em-
ployer; and other similar payments to an employee 
which are not made as compensation for his hours 
of employment; 

(3) Sums1 paid in recognition of services per-
formed during a given period if either, (a) both the 
fact that payment is to be made and the amount of 
the payment are determined at the sole discretion 
of the employer at or near the end of the period and 
not pursuant to any prior contract, agreement, or 
promise causing the employee to expect such pay-
ments regularly; or (b) the payments are made 
pursuant to a bona fide profit-sharing plan or trust 
or bona fide thrift or savings plan, meeting the re-
quirements of the Administrator set forth in ap-
propriate regulations which he shall issue, having 
due regard among other relevant factors, to the ex-
tent to which the amounts paid to the employee are 
determined without regard to hours of work, pro-
duction, or efficiency; or (c) the payments are tal-
ent fees (as such talent fees are defined and delim-

                                            
 1 So in original.  Probably should not be capitalized. 
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ited by regulations of the Administrator) paid to 
performers, including announcers, on radio and 
television programs; 

(4) contributions irrevocably made by an em-
ployer to a trustee or third person pursuant to a 
bona fide plan for providing old-age, retirement, 
life, accident, or health insurance or similar bene-
fits for employees; 

(5) extra compensation provided by a premium 
rate paid for certain hours worked by the employee 
in any day of workweek because such hours are 
hours worked in excess of eight in a day or in ex-
cess of the maximum workweek applicable to such 
employee under subsection (a) of this section or in 
excess of the employee’s normal working hours or 
regular working hours, as the case may be; 

(6) extra compensation provided by a premium 
rate paid for work by the employee on Saturdays, 
Sundays, holidays, or regular days of rest, or on 
the sixth or seventh day of the workweek, where 
such premium rate is not less than one and one-
half times the rate established in good faith for like 
work performed in nonovertime hours on other 
days; 

(7) extra compensation provided by a premium 
rate paid to the employee, in pursuance of an ap-
plicable employment contract or collective-
bargaining agreement, for work outside of the 
hours established in good faith by the contract or 
agreement as the basic, normal, or regular work-
day (not exceeding eight hours) or workweek (not 
exceeding the maximum workweek applicable to 
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such employee under subsection (a) of this section,2 
where such premium rate is not less than one and 
one-half times the rate established in good faith by 
the contract or agreement for like work performed 
during such workday or workweek; or 

(8) any value or income derived from employer-
provided grants or rights provided pursuant to a 
stock option, stock appreciation right, or bona fide 
employee stock purchase program which is not 
otherwise excludable under any of paragraphs (1) 
through (7) if— 

(A) grants are made pursuant to a program, 
the terms and conditions of which are communi-
cated to participating employees either at the be-
ginning of the employee’s participation in the 
program or at the time of the grant; 

(B) in the case of stock options and stock ap-
preciation rights, the grant or right cannot be ex-
ercisable for a period of at least 6 months after 
the time of grant (except that grants or rights 
may become exercisable because of an employee’s 
death, disability, retirement, or a change in cor-
porate ownership, or other circumstances permit-
ted by regulation), and the exercise price is at 
least 85 percent of the fair market value of the 
stock at the time of grant; 

(C) exercise of any grant or right is volun-
tary; and 

                                            
 2 So in original.  The comma probably should be preceded by 

a closing parenthesis. 
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(D) any determinations regarding the award 
of, and the amount of, employer-provided grants 
or rights that are based on performance are— 

(i) made based upon meeting previously es-
tablished performance criteria (which may in-
clude hours of work, efficiency, or productivity) 
of any business unit consisting of at least 10 
employees or of a facility, except that, any de-
terminations may be based on length of service 
or minimum schedule of hours or days of work; 
or 

(ii) made based upon the past performance 
(which may include any criteria) of one or more 
employees in a given period so long as the de-
termination is in the sole discretion of the em-
ployer and not pursuant to any prior contract. 

(f) Employment necessitating irregular hours 
of work 

No employer shall be deemed to have violated 
subsection (a) of this section by employing any em-
ployee for a workweek in excess of the maximum 
workweek applicable to such employee under subsec-
tion (a) of this section if such employee is employed 
pursuant to a bona fide individual contract, or pur-
suant to an agreement made as a result of collective 
bargaining by representatives of employees, if the 
duties of such employee necessitate irregular hours 
of work, and the contract or agreement (1) specifies a 
regular rate of pay of not less than the minimum 
hourly rate provided in subsection (a) or (b) of section 
206 of this title (whichever may be applicable) and 
compensation at not less than one and one-half times 
such rate for all hours worked in excess of such max-
imum workweek, and (2) provides a weekly guaranty 
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of pay for not more than sixty hours based on the 
rates so specified. 

(g) Employment at piece rates 

No employer shall be deemed to have violated 
subsection (a) of this section by employing any em-
ployee for a workweek in excess of the maximum 
workweek applicable to such employee under such 
subsection if, pursuant to an agreement or under-
standing arrived at between the employer and the 
employee before performance of the work, the 
amount paid to the employee for the number of hours 
worked by him in such workweek in excess of the 
maximum workweek applicable to such employee 
under such subsection— 

(1) in the case of an employee employed at 
piece rates, is computed at piece rates not less than 
one and one-half times the bona fide piece rates 
applicable to the same work when performed dur-
ing nonovertime hours; or  

(2) in the case of an employee performing two 
or more kinds of work for which different hourly or 
piece rates have been established, is computed at 
rates not less than one and one-half times such bo-
na fide rates applicable to the same work when 
performed during non-overtime hours; or 

(3) is computed at a rate not less than one and 
one-half times the rate established by such agree-
ment or understanding as the basic rate to be used 
in computing overtime compensation thereunder:  
Provided, That the rate so established shall be au-
thorized by regulation by the Administrator as be-
ing substantially equivalent to the average hourly 
earnings of the employee, exclusive of overtime 
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premiums, in the particular work over a repre-
sentative period of time;  

and if (i) the employee’s average hourly earnings for 
the workweek exclusive of payments described in 
paragraphs (1) through (7) of subsection (e) of this 
section are not less than the minimum hourly rate 
required by applicable law, and (ii) extra overtime 
compensation is properly computed and paid on oth-
er forms of additional pay required to be included in 
computing the regular rate. 

(h) Credit toward minimum wage or overtime 
compensation of amounts excluded from 
regular rate 

(1) Except as provided in paragraph (2), sums ex-
cluded from the regular rate pursuant to subsection 
(e) of this section shall not be creditable toward wag-
es required under section 206 of this title or overtime 
compensation required under this section. 

(2) Extra compensation paid as described in par-
agraphs (5), (6), and (7) of subsection (e) of this sec-
tion shall be creditable toward overtime compensa-
tion payable pursuant to this section. 

(i) Employment by retail or service establish-
ment 

No employer shall be deemed to have violated 
subsection (a) of this section by employing any em-
ployee of a retail or service establishment for a 
workweek in excess of the applicable workweek spec-
ified therein, if (1) the regular rate of pay of such 
employee is in excess of one and one-half times the 
minimum hourly rate applicable to him under sec-
tion 206 of this title, and (2) more than half his com-
pensation for a representative period (not less than 
one month) represents commissions on goods or ser-
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vices.  In determining the proportion of compensa-
tion representing commissions, all earnings resulting 
from the application of a bona fide commission rate 
shall be deemed commissions on goods or services 
without regard to whether the computed commis-
sions exceed the draw or guarantee. 

(j) Employment in hospital or establishment 
engaged in care of sick, aged, or mentally ill 

No employer engaged in the operation of a hospi-
tal or an establishment which is an institution pri-
marily engaged in the care of the sick, the aged, or 
the mentally ill or defective who reside on the prem-
ises shall be deemed to have violated subsection (a) 
of this section if, pursuant to an agreement or under-
standing arrived at between the employer and the 
employee before performance of the work, a work pe-
riod of fourteen consecutive days is accepted in lieu 
of the workweek of seven consecutive days for pur-
poses of overtime computation and if, for his em-
ployment in excess of eight hours in any workday 
and in excess of eighty hours in such fourteen-day 
period, the employee receives compensation at a rate 
not less than one and one-half times the regular rate 
at which he is employed. 

(k) Employment by public agency engaged in 
fire protection or law enforcement activi-
ties 

No public agency shall be deemed to have violat-
ed subsection (a) of this section with respect to the 
employment of any employee in fire protection activi-
ties or any employee in law enforcement activities 
(including security personnel in correctional institu-
tions) if— 
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(1) in a work period of 28 consecutive days the 
employee receives for tours of duty which in the 
aggregate exceed the lesser of (A) 216 hours, or (B) 
the average number of hours (as determined by the 
Secretary pursuant to section 6(c)(3) of the Fair 
Labor Standards Amendments of 1974) in tours of 
duty of employees engaged in such activities in 
work periods of 28 consecutive days in calendar 
year 1975; or 

(2) in the case of such an employee to whom a 
work period of at least 7 but less than 28 days ap-
plies, in his work period the employee receives for 
tours of duty which in the aggregate exceed a 
number of hours which bears the same ratio to the 
number of consecutive days in his work period as 
216 hours (or if lower, the number of hours re-
ferred to in clause (B) of paragraph (1)) bears to 28 
days, 

compensation at a rate not less than one and one-
half times the regular rate at which he is employed. 

(l) Employment in domestic service in one or 
more households 

No employer shall employ any employee in do-
mestic service in one or more households for a work-
week longer than forty hours unless such employee 
receives compensation for such employment in ac-
cordance with subsection (a) of this section. 

(m) Employment in tobacco industry 

For a period or periods of not more than fourteen 
workweeks in the aggregate in any calendar year, 
any employer may employ any employee for a work-
week in excess of that specified in subsection (a) of 
this section without paying the compensation for 
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overtime employment prescribed in such subsection, 
if such employee— 

(1) is employed by such employer— 

(A) to provide services (including stripping 
and grading) necessary and incidental to the sale 
at auction of green leaf tobacco of type 11, 12, 13, 
14, 21, 22, 23, 24, 31, 35, 36, or 37 (as such types 
are defined by the Secretary of Agriculture), or in 
auction sale, buying, handling, stemming, redry-
ing, packing, and storing of such tobacco, 

(B) in auction sale, buying, handling, sorting, 
grading, packing, or storing green leaf tobacco of 
type 32 (as such type is defined by the Secretary 
of Agriculture), or  

(C) in auction sale, buying, handling, strip-
ping, sorting, grading, sizing, packing, or stem-
ming prior to packing, of perishable cigar leaf to-
bacco of type 41, 42, 43, 44, 45, 46, 51, 52, 53, 54, 
55, 61, or 62 (as such types are defined by the 
Secretary of Agriculture); and 

(2) receives for— 

(A) such employment by such employer 
which is in excess of ten hours in any workday, 
and 

(B) such employment by such employer 
which is in excess of forty-eight hours in any 
workweek,  

compensation at a rate not less than one and one-
half times the regular rate at which he is em-
ployed. 
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An employer who receives an exemption under this 
subsection shall not be eligible for any other exemp-
tion under this section. 

(n) Employment by street, suburban, or inter-
urban electric railway, or local trolley or 
motorbus carrier 

In the case of an employee of an employer en-
gaged in the business of operating a street, suburban 
or interurban electric railway, or local trolley or mo-
torbus carrier (regardless of whether or not such 
railway or carrier is public or private or operated for 
profit or not for profit), in determining the hours of 
employment of such an employee to which the rate 
prescribed by subsection (a) of this section applies 
there shall be excluded the hours such employee was 
employed in charter activities by such employer if (1) 
the employee’s employment in such activities was 
pursuant to an agreement or understanding with his 
employer arrived at before engaging in such em-
ployment, and (2) if employment in such activities is 
not part of such employee’s regular employment. 

(o) Compensatory time 

(1) Employees of a public agency which is a 
State, a political subdivision of a State, or an inter-
state governmental agency may receive, in accord-
ance with this subsection and in lieu of overtime 
compensation, compensatory time off at a rate not 
less than one and one-half hours for each hour of 
employment for which overtime compensation is re-
quired by this section. 

(2) A public agency may provide compensatory 
time under paragraph (1) only— 

(A) pursuant to— 
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(i) applicable provisions of a collective bar-
gaining agreement, memorandum of understand-
ing, or any other agreement between the public 
agency and representatives of such employees; or 

(ii) in the case of employees not covered by 
subclause (i), an agreement or understanding ar-
rived at between the employer and employee be-
fore the performance of the work; and 

(B) if the employee has not accrued compensa-
tory time in excess of the limit applicable to the 
employee prescribed by paragraph (3). 

In the case of employees described in clause (A)(ii) 
hired prior to April 15, 1986, the regular practice in 
effect on April 15, 1986, with respect to compensato-
ry time off for such employees in lieu of the receipt of 
overtime compensation, shall constitute an agree-
ment or understanding under such clause (A)(ii).  
Except as provided in the previous sentence, the pro-
vision of compensatory time off to such employees for 
hours worked after April 14, 1986, shall be in ac-
cordance with this subsection. 

(3)(A) If the work of an employee for which com-
pensatory time may be provided included work in a 
public safety activity, an emergency response activi-
ty, or a seasonal activity, the employee engaged in 
such work may accrue not more than 480 hours of 
compensatory time for hours worked after April 15, 
1986. If such work was any other work, the employee 
engaged in such work may accrue not more than 240 
hours of compensatory time for hours worked after 
April 15, 1986. Any such employee who, after April 
15, 1986, has accrued 480 or 240 hours, as the case 
may be, of compensatory time off shall, for additional 
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overtime hours of work, be paid overtime compensa-
tion. 

(B) If compensation is paid to an employee for ac-
crued compensatory time off, such compensation 
shall be paid at the regular rate earned by the em-
ployee at the time the employee receives such pay-
ment. 

(4) An employee who has accrued compensatory 
time off authorized to be provided under paragraph 
(1) shall, upon termination of employment, be paid 
for the unused compensatory time at a rate of com-
pensation not less than— 

(A) the average regular rate received by such 
employee during the last 3 years of the employee’s 
employment, or  

(B) the final regular rate received by such em-
ployee, 

whichever is higher3 

(5) An employee of a public agency which is a 
State, political subdivision of a State, or an inter-
state governmental agency— 

(A) who has accrued compensatory time off au-
thorized to be provided under paragraph (1), and 

(B) who has requested the use of such compen-
satory time, 

shall be permitted by the employee’s employer to use 
such time within a reasonable period after making 
the request if the use of the compensatory time does 

                                            
 3 So in original. Probably should be followed by a period. 
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not unduly disrupt the operations of the public agen-
cy. 

(6) The hours an employee of a public agency per-
forms court reporting transcript preparation duties 
shall not be considered as hours worked for the pur-
poses of subsection (a) of this section if— 

(A) such employee is paid at a per-page rate 
which is not less than— 

(i) the maximum rate established by State 
law or local ordinance for the jurisdiction of such 
public agency, 

(ii) the maximum rate otherwise established 
by a judicial or administrative officer and in ef-
fect on July 1, 1995, or 

(iii) the rate freely negotiated between the 
employee and the party requesting the tran-
script, other than the judge who presided over 
the proceedings being transcribed, and 

(B) the hours spent performing such duties are 
outside of the hours such employee performs other 
work (including hours for which the agency re-
quires the employee’s attendance) pursuant to the 
employment relationship with such public agency. 

For purposes of this section, the amount paid such 
employee in accordance with subparagraph (A) for 
the performance of court reporting transcript prepa-
ration duties, shall not be considered in the calcula-
tion of the regular rate at which such employee is 
employed. 

(7) For purposes of this subsection— 

(A) the term “overtime compensation” means 
the compensation required by subsection (a), and 
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(B) the terms “compensatory time” and “com-
pensatory time off” mean hours during which an 
employee is not working, which are not counted as 
hours worked during the applicable workweek or 
other work period for purposes of overtime com-
pensation, and for which the employee is compen-
sated at the employee’s regular rate. 

(p) Special detail work for fire protection and 
law enforcement employees; occasional or 
sporadic employment; substitution 

(1) If an individual who is employed by a State, 
political subdivision of a State, or an interstate gov-
ernmental agency in fire protection or law enforce-
ment activities (including activities of security per-
sonnel in correctional institutions) and who, solely at 
such individual’s option, agrees to be employed on a 
special detail by a separate or independent employer 
in fire protection, law enforcement, or related activi-
ties, the hours such individual was employed by such 
separate and independent employer shall be exclud-
ed by the public agency employing such individual in 
the calculation of the hours for which the employee is 
entitled to overtime compensation under this section 
if the public agency— 

(A) requires that its employees engaged in fire 
protection, law enforcement, or security activities 
be hired by a separate and independent employer 
to perform the special detail, 

(B) facilitates the employment of such employ-
ees by a separate and independent employer, or 

(C) otherwise affects the condition of employ-
ment of such employees by a separate and inde-
pendent employer. 
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(2) If an employee of a public agency which is a 
State, political subdivision of a State, or an inter-
state governmental agency undertakes, on an occa-
sional or sporadic basis and solely at the employee’s 
option, part-time employment for the public agency 
which is in a different capacity from any capacity in 
which the employee is regularly employed with the 
public agency, the hours such employee was em-
ployed in performing the different employment shall 
be excluded by the public agency in the calculation of 
the hours for which the employee is entitled to over-
time compensation under this section. 

(3) If an individual who is employed in any ca-
pacity by a public agency which is a State, political 
subdivision of a State, or an interstate governmental 
agency, agrees, with the approval of the public agen-
cy and solely at the option of such individual, to sub-
stitute during scheduled work hours for another in-
dividual who is employed by such agency in the same 
capacity, the hours such employee worked as a sub-
stitute shall be excluded by the public agency in the 
calculation of the hours for which the employee is en-
titled to overtime compensation under this section. 

(q) Maximum hour exemption for employees 
receiving remedial education 

Any employer may employ any employee for a 
period or periods of not more than 10 hours in the 
aggregate in any workweek in excess of the maxi-
mum workweek specified in subsection (a) of this 
section without paying the compensation for over-
time employment prescribed in such subsection, if 
during such period or periods the employee is receiv-
ing remedial education that is— 
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(1) provided to employees who lack a high 
school diploma or educational attainment at the 
eighth grade level;  

(2) designed to provide reading and other basic 
skills at an eighth grade level or below; and 

(3) does not include job specific training. 

(r) Reasonable break time for nursing mothers 

(1) An employer shall provide— 

(A) a reasonable break time for an employee to 
express breast milk for her nursing child for 1 year 
after the child’s birth each time such employee has 
need to express the milk; and  

(B) a place, other than a bathroom, that is 
shielded from view and free from intrusion from 
coworkers and the public, which may be used by an 
employee to express breast milk. 

(2) An employer shall not be required to compen-
sate an employee receiving reasonable break time 
under paragraph (1) for any work time spent for such 
purpose. 

(3) An employer that employs less than 50 em-
ployees shall not be subject to the requirements of 
this subsection, if such requirements would impose 
an undue hardship by causing the employer signifi-
cant difficulty or expense when considered in rela-
tion to the size, financial resources, nature, or struc-
ture of the employer’s business. 

(4) Nothing in this subsection shall preempt a 
State law that provides greater protections to em-
ployees than the protections provided for under this 
subsection. 
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29 U.S.C. § 211.  Collection of data 

(a) Investigations and inspections 

The Administrator or his designated representa-
tives may investigate and gather data regarding the 
wages, hours, and other conditions and practices of 
employment in any industry subject to this chapter, 
and may enter and inspect such places and such rec-
ords (and make such transcriptions thereof), ques-
tion such employees, and investigate such facts, con-
ditions, practices, or matters as he may deem neces-
sary or appropriate to determine whether any person 
has violated any provision of this chapter, or which 
may aid in the enforcement of the provisions of this 
chapter.  Except as provided in section 212 of this ti-
tle and in subsection (b) of this section, the Adminis-
trator shall utilize the bureaus and divisions of the 
Department of Labor for all the investigations and 
inspections necessary under this section.  Except as 
provided in section 212 of this title, the Administra-
tor shall bring all actions under section 217 of this 
title to restrain violations of this chapter. 

(b) State and local agencies and employees 

With the consent and cooperation of State agen-
cies charged with the administration of State labor 
laws, the Administrator and the Secretary of Labor 
may, for the purpose of carrying out their respective 
functions and duties under this chapter, utilize the 
services of State and local agencies and their em-
ployees and, notwithstanding any other provision of 
law, may reimburse such State and local agencies 
and their employees for services rendered for such 
purposes. 
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(c) Records 

Every employer subject to any provision of this 
chapter or of any order issued under this chapter 
shall make, keep, and preserve such records of the 
persons employed by him and of the wages, hours, 
and other conditions and practices of employment 
maintained by him, and shall preserve such records 
for such periods of time, and shall make such reports 
therefrom to the Administrator as he shall prescribe 
by regulation or order as necessary or appropriate for 
the enforcement of the provisions of this chapter or 
the regulations or orders thereunder.  The employer 
of an employee who performs substitute work de-
scribed in section 207(p)(3) of this title may not be 
required under this subsection to keep a record of the 
hours of the substitute work. 

(d) Homework regulations 

The Administrator is authorized to make such 
regulations and orders regulating, restricting, or 
prohibiting industrial homework as are necessary or 
appropriate to prevent the circumvention or evasion 
of and to safeguard the minimum wage rate pre-
scribed in this chapter, and all existing regulations 
or orders of the Administrator relating to industrial 
homework are continued in full force and effect. 

 
29 U.S.C. § 216.  Penalties 

(a) Fines and imprisonment 

Any person who willfully violates any of the pro-
visions of section 215 of this title shall upon convic-
tion thereof be subject to a fine of not more than 
$10,000, or to imprisonment for not more than six 
months, or both.  No person shall be imprisoned un-
der this subsection except for an offense committed 
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after the conviction of such person for a prior offense 
under this subsection. 

(b) Damages; right of action; attorney’s fees 
and costs; termination of right of action 

Any employer who violates the provisions of sec-
tion 206 or section 207 of this title shall be liable to 
the employee or employees affected in the amount of 
their unpaid minimum wages, or their unpaid over-
time compensation, as the case may be, and in an 
additional equal amount as liquidated damages.  Any 
employer who violates the provisions of section 
215(a)(3) of this title shall be liable for such legal or 
equitable relief as may be appropriate to effectuate 
the purposes of section 215(a)(3) of this title, includ-
ing without limitation employment, reinstatement, 
promotion, and the payment of wages lost and an 
additional equal amount as liquidated damages. An 
action to recover the liability prescribed in either of 
the preceding sentences may be maintained against 
any employer (including a public agency) in any Fed-
eral or State court of competent jurisdiction by any 
one or more employees for and in behalf of himself or 
themselves and other employees similarly situated.  
No employee shall be a party plaintiff to any such 
action unless he gives his consent in writing to be-
come such a party and such consent is filed in the 
court in which such action is brought.  The court in 
such action shall, in addition to any judgment 
awarded to the plaintiff or plaintiffs, allow a reason-
able attorney’s fee to be paid by the defendant, and 
costs of the action.  The right provided by this sub-
section to bring an action by or on behalf of any em-
ployee, and the right of any employee to become a 
party plaintiff to any such action, shall terminate 
upon the filing of a complaint by the Secretary of La-
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bor in an action under section 217 of this title in 
which (1) restraint is sought of any further delay in 
the payment of unpaid minimum wages, or the 
amount of unpaid overtime compensation, as the 
case may be, owing to such employee under section 
206 or section 207 of this title by an employer liable 
therefor under the provisions of this subsection or (2) 
legal or equitable relief is sought as a result of al-
leged violations of section 215(a)(3) of this title. 

(c) Payment of wages and compensation; waiv-
er of claims; actions by the Secretary; limi-
tation of actions 

The Secretary is authorized to supervise the 
payment of the unpaid minimum wages or the un-
paid overtime compensation owing to any employee 
or employees under section 206 or section 207 of this 
title, and the agreement of any employee to accept 
such payment shall upon payment in full constitute a 
waiver by such employee of any right he may have 
under subsection (b) of this section to such unpaid 
minimum wages or unpaid overtime compensation 
and an additional equal amount as liquidated dam-
ages.  The Secretary may bring an action in any 
court of competent jurisdiction to recover the amount 
of unpaid minimum wages or overtime compensation 
and an equal amount as liquidated damages.  The 
right provided by subsection (b) of this section to 
bring an action by or on behalf of any employee to 
recover the liability specified in the first sentence of 
such subsection and of any employee to become a 
party plaintiff to any such action shall terminate up-
on the filing of a complaint by the Secretary in an ac-
tion under this subsection in which a recovery is 
sought of unpaid minimum wages or unpaid over-
time compensation under sections 206 and 207 of 
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this title or liquidated or other damages provided by 
this subsection owing to such employee by an em-
ployer liable under the provisions of subsection (b) of 
this section, unless such action is dismissed without 
prejudice on motion of the Secretary.  Any sums thus 
recovered by the Secretary of Labor on behalf of an 
employee pursuant to this subsection shall be held in 
a special deposit account and shall be paid, on order 
of the Secretary of Labor, directly to the employee or 
employees affected.  Any such sums not paid to an 
employee because of inability to do so within a period 
of three years shall be covered into the Treasury of 
the United States as miscellaneous receipts. In de-
termining when an action is commenced by the Sec-
retary of Labor under this subsection for the purpos-
es of the statutes of limitations provided in section 
6(a) of the Portal-to-Portal Act of 1947 [29 U.S.C. 
255(a)], it shall be considered to be commenced in the 
case of any individual claimant on the date when the 
complaint is filed if he is specifically named as a par-
ty plaintiff in the complaint, or if his name did not so 
appear, on the subsequent date on which his name is 
added as a party plaintiff in such action. 

(d) Savings provisions 

In any action or proceeding commenced prior to, 
on, or after August 8, 1956, no employer shall be sub-
ject to any liability or punishment under this chapter 
or the Portal-to-Portal Act of 1947 [29 U.S.C. 251 et 
seq.] on account of his failure to comply with any 
provision or provisions of this chapter or such Act (1) 
with respect to work heretofore or hereafter per-
formed in a workplace to which the exemption in sec-
tion 213(f) of this title is applicable, (2) with respect 
to work performed in Guam, the Canal Zone or Wake 
Island before the effective date of this amendment of 
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subsection (d), or (3) with respect to work performed 
in a possession named in section 206(a)(3)1 of this ti-
tle at any time prior to the establishment by the Sec-
retary, as provided therein, of a minimum wage rate 
applicable to such work. 

(e) Civil penalties for child labor violations 

(1)(A) Any person who violates the provisions of 
sections2 212 or 213(c) of this title, relating to child 
labor, or any regulation issued pursuant to such sec-
tions, shall be subject to a civil penalty not to ex-
ceed— 

(i) $11,000 for each employee who was the sub-
ject of such a violation; or 

(ii) $50,000 with regard to each such violation 
that causes the death or serious injury of any em-
ployee under the age of 18 years, which penalty 
may be doubled where the violation is a repeated 
or willful violation. 

(B) For purposes of subparagraph (A), the term 
“serious injury” means— 

(i) permanent loss or substantial impairment of 
one of the senses (sight, hearing, taste, smell, tac-
tile sensation); 

(ii) permanent loss or substantial impairment 
of the function of a bodily member, organ, or men-
tal faculty, including the loss of all or part of an 
arm, leg, foot, hand or other body part; or 

                                            
 1 See References in Text note below. 
 2 So in original.  Probably should be “section”. 
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(iii) permanent paralysis or substantial im-
pairment that causes loss of movement or mobility 
of an arm, leg, foot, hand or other body part. 

(2) Any person who repeatedly or willfully vio-
lates section 206 or 207 of this title, relating to wag-
es, shall be subject to a civil penalty not to exceed 
$1,100 for each such violation. 

(3) In determining the amount of any penalty 
under this subsection, the appropriateness of such 
penalty to the size of the business of the person 
charged and the gravity of the violation shall be con-
sidered.  The amount of any penalty under this sub-
section, when finally determined, may be— 

(A) deducted from any sums owing by the 
United States to the person charged; 

(B) recovered in a civil action brought by the 
Secretary in any court of competent jurisdiction, in 
which litigation the Secretary shall be represented 
by the Solicitor of Labor; or 

(C) ordered by the court, in an action brought 
for a violation of section 215(a)(4) of this title or a 
repeated or willful violation of section 215(a)(2) of 
this title, to be paid to the Secretary. 

(4) Any administrative determination by the Sec-
retary of the amount of any penalty under this sub-
section shall be final, unless within 15 days after re-
ceipt of notice thereof by certified mail the person 
charged with the violation takes exception to the de-
termination that the violations for which the penalty 
is imposed occurred, in which event final determina-
tion of the penalty shall be made in an administra-
tive proceeding after opportunity for hearing in ac-
cordance with section 554 of title 5 and regulations 
to be promulgated by the Secretary.   
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(5) Except for civil penalties collected for viola-
tions of section 212 of this title, sums collected as 
penalties pursuant to this section shall be applied 
toward reimbursement of the costs of determining 
the violations and assessing and collecting such pen-
alties, in accordance with the provision of section 9a 
of this title.  Civil penalties collected for violations of 
section 212 of this title shall be deposited in the gen-
eral fund of the Treasury. 

 

29 U.S.C. § 217.  Injunction proceedings 

The district courts, together with the United 
States District Court for the District of the Canal 
Zone, the District Court of the Virgin Islands, and 
the District Court of Guam shall have jurisdiction, 
for cause shown, to restrain violations of section 215 
of this title, including in the case of violations of sec-
tion 215(a)(2) of this title the restraint of any with-
holding of payment of minimum wages or overtime 
compensation found by the court to be due to em-
ployees under this chapter (except sums which em-
ployees are barred from recovering, at the time of the 
commencement of the action to restrain the viola-
tions, by virtue of the provisions of section 255 of this 
title). 

 

Cal. Lab. Code § 351.  Gratuities; disposition 

No employer or agent shall collect, take, or re-
ceive any gratuity or a part thereof that is paid, giv-
en to, or left for an employee by a patron, or deduct 
any amount from wages due an employee on account 
of a gratuity, or require an employee to credit the 
amount, or any part thereof, of a gratuity against 
and as a part of the wages due the employee from the 
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employer.  Every gratuity is hereby declared to be 
the sole property of the employee or employees to 
whom it was paid, given, or left for.  An employer 
that permits patrons to pay gratuities by credit card 
shall pay the employees the full amount of the gratu-
ity that the patron indicated on the credit card slip, 
without any deductions for any credit card payment 
processing fees or costs that may be charged to the 
employer by the credit card company.  Payment of 
gratuities made by patrons using credit cards shall 
be made to the employees not later than the next 
regular payday following the date the patron author-
ized the credit card payment.  

 

Mass. Gen. Laws ch. 149, § 152A.  Service 
charges and tips; tip pools; penalties 

(a) As used in this section, the following words, 
unless a different meaning is required by the context 
or is specifically prescribed, shall have the following 
meanings:— 

“Wait staff employee”, a person, including a 
waiter, waitress, bus person, and counter staff, 
who:  (1) serves beverages or prepared food directly 
to patrons, or who clears patrons’ tables; (2) works 
in a restaurant, banquet facility, or other place 
where prepared food or beverages are served; and 
(3) who has no managerial responsibility. 

“Service employee”, a person who works in an 
occupation in which employees customarily receive 
tips or gratuities, and who provides service directly 
to customers or consumers, but who works in an 
occupation other than in food or beverage service, 
and who has no managerial responsibility. 
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“Service bartender”, a person who prepares al-
coholic or nonalcoholic beverages for patrons to be 
served by another employee, such as a wait staff 
employee. 

“Employer”, any person or entity having em-
ployees in its service, including an owner or officer 
of an establishment employing wait staff employ-
ees, service employees, or service bartenders, or 
any person whose primary responsibility is the 
management or supervision of wait staff employ-
ees, service employees, or service bartenders. 

“Patron”, any person who is served by a wait 
staff employee or service employee at any place 
where such employees perform work, including, 
but not limited to, any restaurant, banquet facility 
or other place at which prepared food or beverage 
is served, or any person who pays a tip or service 
charge to any wait staff employee, service employ-
ee, or service bartender. 

“Service charge”, a fee charged by an employer 
to a patron in lieu of a tip to any wait staff employ-
ee, service employee, or service bartender, includ-
ing any fee designated as a service charge, tip, gra-
tuity, or a fee that a patron or other consumer 
would reasonably expect to be given to a wait staff 
employee, service employee, or service bartender in 
lieu of, or in addition to, a tip. 

“Tip”, a sum of money, including any amount 
designated by a credit card patron, a gift or a gra-
tuity, given as an acknowledgment of any service 
performed by a wait staff employee, service em-
ployee, or service bartender. 

(b) No employer or other person shall demand, 
request or accept from any wait staff employee, ser-
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vice employee, or service bartender any payment or 
deduction from a tip or service charge given to such 
wait staff employee, service employee, or service bar-
tender by a patron.  No such employer or other per-
son shall retain or distribute in a manner incon-
sistent with this section any tip or service charge 
given directly to the employer or person. 

(c) No employer or person shall cause, require or 
permit any wait staff employee, service employee, or 
service bartender to participate in a tip pool through 
which such employee remits any wage, tip or service 
charge, or any portion thereof, for distribution to any 
person who is not a wait staff employee, service em-
ployee, or service bartender.  An employer may ad-
minister a valid tip pool and may keep a record of the 
amounts received for bookkeeping or tax reporting 
purposes. 

(d) If an employer or person submits a bill, in-
voice or charge to a patron or other person that im-
poses a service charge or tip, the total proceeds of 
that service charge or tip shall be remitted only to 
the wait staff employees, service employees, or ser-
vice bartenders in proportion to the service provided 
by those employees. 

Nothing in this section shall prohibit an employer 
from imposing on a patron any house or administra-
tive fee in addition to or instead of a service charge 
or tip, if the employer provides a designation or writ-
ten description of that house or administrative fee, 
which informs the patron that the fee does not repre-
sent a tip or service charge for wait staff employees, 
service employees, or service bartenders. 

(e) Any service charge or tip remitted by a patron 
or person to an employer shall be paid to the wait 
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staff employee, service employee, or service bartend-
er by the end of the same business day, and in no 
case later than the time set forth for timely payment 
of wages under section 148. 

(f) Whoever violates this section shall be subject 
to all of the civil and criminal penalties and remedies 
set forth in section 27C. Any person or employer who 
violates this section shall make restitution for any 
tips accepted, distributed or retained in violation of 
this section, together with interest thereon at the 
rate of 12 per cent per annum.  An employee claim-
ing to be aggrieved by a violation of this section may 
proceed pursuant to the second paragraph of section 
150.  The attorney general or, under said section 150, 
an employee may bring an action under this section 
within 3 years of any violation of this section. 

(g) No employer or person shall by a special con-
tract with an employee or by any other means ex-
empt itself from this section. 

 

Minn. Stat. § 177.24. Payment of minimum 
wages (excerpt) 

*     *     * 

Subdivision. 3. Sharing of gratuities. For 
purposes of this chapter, any gratuity received by an 
employee or deposited in or about a place of business 
for personal services rendered by an employee is the 
sole property of the employee.  No employer may re-
quire an employee to contribute or share a gratuity 
received by the employee with the employer or other 
employees or to contribute any or all of the gratuity 
to a fund or pool operated for the benefit of the em-
ployer or employees.  This section does not prevent 
an employee from voluntarily sharing gratuities with 
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other employees.  The agreement to share gratuities 
must be made by the employees without employer 
coercion or participation, except that an employer 
may: 

(1) upon the request of employees, safeguard gra-
tuities to be shared by employees and disburse 
shared gratuities to employees participating in the 
agreement; 

(2) report the amounts received as required for 
tax purposes; and 

(3) post a copy of this section for the information 
of employees. 

The commissioner may require the employer to pay 
restitution in the amount of the gratuities diverted.  
If the records maintained by the employer do not 
provide sufficient information to determine the exact 
amount of gratuities diverted, the commissioner may 
make a determination of gratuities diverted based on 
available evidence and mediate a settlement with the 
employer. 

*     *     * 

 

29 C.F.R. § 531.50.  Statutory provisions with 
respect to tipped employees 

(a) With respect to tipped employees, section 
3(m) provides that, in determining the wage an em-
ployer is required to pay a tipped employee, the 
amount paid such employee by the employee’s em-
ployer shall be an amount equal to— 

(1) the cash wage paid such employee which for 
purposes of such determination shall be not less 
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than the cash wage required to be paid such an 
employee on August 20, 1996 [i.e., $2.13]; and 

(2) an additional amount on account of the tips 
received by such employee which amount is equal 
to the difference between the wage specified in 
paragraph (1) and the wage in effect under section 
206(a)(1) of this title. 

(b) “Tipped employee” is defined in section 3(t) of 
the Act as follows:  Tipped employee means any em-
ployee engaged in an occupation in which he custom-
arily and regularly receives more than $30 a month 
in tips. 

 

29 C.F.R. § 531.51. Conditions for taking tip 
credits in making wage payments 

The wage credit permitted on account of tips un-
der section 3(m) may be taken only with respect to 
wage payments made under the Act to those employ-
ees whose occupations in the workweeks for which 
such payments are made are those of “tipped em-
ployees” as defined in section 3(t).  Under section 
3(t), the occupation of the employee must be one “in 
which he customarily and regularly receives more 
than $30 a month in tips.”  To determine whether a 
tip credit may be taken in paying wages to a particu-
lar employee it is necessary to know what payments 
constitute “tips,” whether the employee receives 
“more than $30 a month” in such payments in the 
occupation in which he is engaged, and whether in 
such occupation he receives these payments in such 
amount “customarily and regularly.”  The principles 
applicable to a resolution of these questions are dis-
cussed in the following sections. 
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29 C.F.R. § 531.52. General characteristics of 
“tips” 

A tip is a sum presented by a customer as a gift 
or gratuity in recognition of some service performed 
for him.  It is to be distinguished from payment of a 
charge, if any, made for the service.  Whether a tip is 
to be given, and its amount, are matters determined 
solely by the customer, who has the right to deter-
mine who shall be the recipient of the gratuity.  Tips 
are the property of the employee whether or not the 
employer has taken a tip credit under section 3(m) of 
the FLSA.  The employer is prohibited from using an 
employee’s tips, whether or not it has taken a tip 
credit, for any reason other than that which is statu-
torily permitted in section 3(m):  As a credit against 
its minimum wage obligations to the employee, or in 
furtherance of a valid tip pool.  Only tips actually re-
ceived by an employee as money belonging to the 
employee may be counted in determining whether 
the person is a “tipped employee” within the meaning 
of the Act and in applying the provisions of section 
3(m) which govern wage credits for tips. 

 

29 C.F.R. § 531.53. Payments which constitute 
tips 

In addition to cash sums presented by customers 
which an employee keeps as his own, tips received by 
an employee include, within the meaning of the Act, 
amounts paid by bank check or other negotiable in-
strument payble at par and amounts transferred by 
the employer to the employee pursuant to directions 
from credit customers who designate amounts to be 
added to their bills as tips.  Special gifts in forms 
other than money or its equivalent as above de-
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scribed such as theater tickets, passes, or merchan-
dise, are not counted as tips received by the employ-
ee for purposes of the Act. 

 

29 C.F.R. § 531.54.  Tip pooling 

Where employees practice tip splitting, as where 
waiters give a portion of their tips to the busboys, 
both the amounts retained by the waiters and those 
given the busboys are considered tips of the individ-
uals who retain them, in applying the provisions of 
section 3(m) and 3(t).  Similarly, where an account-
ing is made to an employer for his information only 
or in furtherance of a pooling arrangement whereby 
the employer redistributes the tips to the employees 
upon some basis to which they have mutually agreed 
among themselves, the amounts received and re-
tained by each individual as his own are counted as 
his tips for purposes of the Act.  Section 3(m) does 
not impose a maximum contribution percentage on 
valid mandatory tip pools, which can only include 
those employees who customarily and regularly re-
ceive tips.  However, an employer must notify its 
employees of any required tip pool contribution 
amount, may only take a tip credit for the amount of 
tips each employee ultimately receives, and may not 
retain any of the employees’ tips for any other pur-
pose. 

 

29 C.F.R. § 531.55.  Examples of amounts not 
received as tips 

(a) A compulsory charge for service, such as 15 
percent of the amount of the bill, imposed on a cus-
tomer by an employer’s establishment, is not a tip 
and, even if distributed by the employer to its em-
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ployees, cannot be counted as a tip received in apply-
ing the provisions of section 3(m) and 3(t).  Similarly, 
where negotiations between a hotel and a customer 
for banquet facilities include amounts for distribu-
tion to employees of the hotel, the amounts so dis-
tributed are not counted as tips received. 

(b) As stated above, service charges and other 
similar sums which become part of the employer’s 
gross receipts are not tips for the purposes of the Act.  
Where such sums are distributed by the employer to 
its employees, however, they may be used in their 
entirety to satisfy the monetary requirements of the 
Act. 

29 C.F.R. § 531.56.  “More than $30 a month in 
tips” 

(a) In general. An employee who receives tips, 
within the meaning of the Act, is a “tipped employee” 
under the definition in section 3(t) when, in the oc-
cupation in which he is engaged, the amounts he re-
ceives as tips customarily and regularly total “more 
than $30 a month.”  An employee employed in an oc-
cupation in which the tips he receives meet this min-
imum standard is a “tipped employee” for whom the 
wage credit provided by section 3(m) may be taken in 
computing the compensation due him under the Act 
for employment in such occupation, whether he is 
employed in it full time or part time.  An employee 
employed full time or part time in an occupation in 
which he does not receive more than $30 a month in 
tips customarily and regularly is not a “tipped em-
ployee” within the meaning of the Act and must re-
ceive the full compensation required by its provisions 
in cash or allowable facilities without any deduction 
for tips received under the provisions of section 3(m). 
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(b) Month. The definition of tipped employee does 
not require that the calendar month be used in de-
termining whether more than $30 a month is cus-
tomarily and regularly received as tips.  Any appro-
priate recurring monthly period beginning on the 
same day of the calendar month may be used. 

(c) Individual tip receipts are controlling. An em-
ployee must himself customarily and regularly re-
ceive more than $30 a month in tips in order to quali-
fy as a tipped employee.  The fact that he is part of a 
group which has a record of receiving more than $30 
a month in tips will not qualify him.  For example, a 
waitress who is newly hired will not be considered a 
tipped employee merely because the other waitresses 
in the establishment receive tips in the requisite 
amount.  For the method of applying the test in ini-
tial and terminal months of employment, see 
§ 531.58. 

(d) Significance of minimum monthly tip receipts. 
More than $30 a month in tips customarily and regu-
larly received by the employee is a minimum stand-
ard that must be met before any wage credit for tips 
is determined under section 3(m).  It does not govern 
or limit the determination of the appropriate amount 
of wage credit under section 3(m) that may be taken 
for tips under section 6(a)(1) (tip credit equals the 
difference between the minimum wage required by 
section 6(a)(1) and $2.13 per hour). 

(e) Dual jobs. In some situations an employee is 
employed in a dual job, as for example, where a 
maintenance man in a hotel also serves as a waiter.  
In such a situation the employee, if he customarily 
and regularly receives at least $30 a month in tips 
for his work as a waiter, is a tipped employee only 
with respect to his employment as a waiter.  He is 
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employed in two occupations, and no tip credit can be 
taken for his hours of employment in his occupation 
of maintenance man.  Such a situation is distin-
guishable from that of a waitress who spends part of 
her time cleaning and setting tables, toasting bread, 
making coffee and occasionally washing dishes or 
glasses.  It is likewise distinguishable from the coun-
terman who also prepares his own short orders or 
who, as part of a group of countermen, takes a turn 
as a short order cook for the group.  Such related du-
ties in an occupation that is a tipped occupation need 
not by themselves be directed toward producing tips. 

 

29 C.F.R. § 531.57. Receiving the minimum 
amount “customarily and regularly” 

The employee must receive more than $30 a 
month in tips “customarily and regularly” in the oc-
cupation in which he is engaged in order to qualify as 
a tipped employee under section 3(t).  If it is known 
that he always receives more than the stipulated 
amount each month, as may be the case with many 
employees in occupations such as those of waiters, 
bellhops, taxicab drivers, barbers, or beauty opera-
tors, the employee will qualify and the tip credit pro-
visions of section 3(m) may be applied.  On the other 
hand, an employee who only occasionally or sporadi-
cally receives tips totaling more than $30 a month, 
such as at Christmas or New Years when customers 
may be more generous than usual, will not be 
deemed a tipped employee.  The phrase “customarily 
and regularly” signifies a frequency which must be 
greater than occasional, but which may be less than 
constant.  If an employee is in an occupation in 
which he normally and recurrently receives more 
than $30 a month in tips, he will be considered a 
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tipped employee even though occasionally because of 
sickness, vacation, seasonal fluctuations or the like, 
he fails to receive more than $30 in tips in a particu-
lar month. 

 

29 C.F.R. § 531.58.  Initial and terminal months 

An exception to the requirement that an employ-
ee, whether full-time, part-time, permanent or tem-
porary, will qualify as a tipped employee only if he 
customarily and regularly receives more than $30 a 
month in tips is made in the case of initial and ter-
minal months of employment.  In such months the 
purpose of the provision for tipped employees would 
seem fulfilled if qualification as a tipped employee is 
based on his receipt of tips in the particular week or 
weeks of such month at a rate in excess of $30 a 
month, where the employee has worked less than a 
month because he started or terminated employment 
during the month. 

 

29 C.F.R. § 531.59.  The tip wage credit 

(a) In determining compliance with the wage 
payment requirements of the Act, under the provi-
sions of section 3(m) the amount paid to a tipped em-
ployee by an employer is increased on account of tips 
by an amount equal to the formula set forth in the 
statute (minimum wage required by section 6(a)(1) of 
the Act minus $2.13), provided that the employer 
satisfies all the requirements of section 3(m).  This 
tip credit is in addition to any credit for board, lodg-
ing, or other facilities which may be allowable under 
section 3(m). 
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(b) As indicated in § 531.51, the tip credit may be 
taken only for hours worked by the employee in an 
occupation in which the employee qualifies as a 
“tipped employee.”  Pursuant to section 3(m), an em-
ployer is not eligible to take the tip credit unless it 
has informed its tipped employees in advance of the 
employer’s use of the tip credit of the provisions of 
section 3(m) of the Act, i.e.:  The amount of the cash 
wage that is to be paid to the tipped employee by the 
employer; the additional amount by which the wages 
of the tipped employee are increased on account of 
the tip credit claimed by the employer, which amount 
may not exceed the value of the tips actually received 
by the employee; that all tips received by the tipped 
employee must be retained by the employee except 
for a valid tip pooling arrangement limited to em-
ployees who customarily and regularly receive tips; 
and that the tip credit shall not apply to any employ-
ee who has not been informed of these requirements 
in this section.  The credit allowed on account of tips 
may be less than that permitted by statute (mini-
mum wage required by section 6(a)(1) minus $2.13); 
it cannot be more.  In order for the employer to claim 
the maximum tip credit, the employer must demon-
strate that the employee received at least that 
amount in actual tips.  If the employee received less 
than the maximum tip credit amount in tips, the 
employer is required to pay the balance so that the 
employee receives at least the minimum wage with 
the defined combination of wages and tips.  With the 
exception of tips contributed to a valid tip pool as de-
scribed in § 531.54, the tip credit provisions of sec-
tion 3(m) also require employers to permit employees 
to retain all tips received by the employee. 
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29 C.F.R. § 531.60 Overtime payments 

When overtime is worked by a tipped employee 
who is subject to the overtime pay provisions of the 
Act, the employee’s regular rate of pay is determined 
by dividing the employee’s total remuneration for 
employment (except statutory exclusions) in any 
workweek by the total number of hours actually 
worked by the employee in that workweek for which 
such compensation was paid.  (See part 778 of this 
chapter for a detailed discussion of overtime compen-
sation under the Act.)  In accordance with section 
3(m), a tipped employee’s regular rate of pay includes 
the amount of tip credit taken by the employer per 
hour (not in excess of the minimum wage required by 
section 6(a)(1) minus $2.13), the reasonable cost or 
fair value of any facilities furnished to the employee 
by the employer, as authorized under section 3(m) 
and this part 531, and the cash wages including 
commissions and certain bonuses paid by the em-
ployer.  Any tips received by the employee in excess 
of the tip credit need not be included in the regular 
rate.  Such tips are not payments made by the em-
ployer to the employee as remuneration for employ-
ment within the meaning of the Act. 
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APPENDIX E 

Federal Register  / Vol. 76, No. 65 / Tuesday, April 5, 
2011 / Rules and Regulations 

DEPARTMENT OF LABOR 

Office of the Secretary 

29 CFR Part 4 

Wage and Hour Division 

29 CFR Parts 516, 531, 553, 778, 779, 780, 785, 
786, and 790 

RIN 1215–AB13, 1235–AA00 

Updating Regulations Issued Under the Fair 
Labor Standards Act  

AGENCY:  Wage and Hour Division, Department of 
Labor. 

ACTION:  Final rule. 
_________________________________________________ 

SUMMARY:  In this final rule, the Department of 
Labor (Department or DOL) revises regulations is-
sued pursuant to the Fair Labor Standards Act of 
1938 (FLSA) and the Portal-to-Portal Act of 1947 
(Portal Act) that have become out of date because of 
subsequent legislation.  These revisions conform the 
regulations to FLSA amendments passed in 1974, 
1977, 1996, 1997, 1998, 1999, 2000, and 2007, and 
Portal Act amendments passed in 1996. 

DATES:  Effective Date:  These rules are effective on 
May 5, 2011. 
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FOR FURTHER INFORMATION CONTACT:  
Montaniel Navarro, Wage and Hour Division, U.S. 
Department of Labor, Room S–3502, 200 Constitu-
tion Avenue, NW., Washington, DC 20210; telephone: 
(202) 693–0067 (this is not a toll-free number).  Cop-
ies of this final rule may be obtained in alternative 
formats (Large Print, Braille, Audio Tape or Disc), 
upon request, by calling (202) 693–0023 (not a toll-
free number).  TTY/TDD callers may dial toll-free 
(877) 889–5627 to obtain information or request ma-
terials in alternative formats. 

Questions of interpretation and/or enforcement of 
regulations issued by this agency may be directed to 
the nearest Wage and Hour Division (WHD) District 
Office.  Locate the nearest office by calling our toll-
free help line at (866) 4USWAGE ((866) 487–9243) 
between 8 a.m. and 5 p.m. in your local time zone, or 
log onto the WHD’s Web site for a nationwide listing 
of Wage and Hour District and Area Offices at: 
http://www.dol.gov/esa/contacts/whd/america2.ht
m. 

SUPPLEMENTARY INFORMATION:  The Regu-
latory Information Number (RIN) identified for this 
rulemaking changed with the publication of the 2010 
Spring Regulatory Agenda due to an organizational 
restructuring.  The old RIN was assigned to the Em-
ployment Standards Administration, which no longer 
exists.  A new RIN has been assigned to the WHD. 

I. Overview of Changes 

The FLSA requires covered employers to pay 
their nonexempt employees a Federal minimum 
wage and overtime premium pay of time and one-
half the regular rate of pay for hours worked in ex-
cess of forty (40) in a work week.  The FLSA also con-
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tains a number of exemptions from the minimum 
wage and overtime pay requirements.   

Over the years, Congress has amended the FLSA 
to refine or to add to these exemptions and to clarify 
the minimum wage and overtime pay requirements.  
A 1974 amendment to section 13(b)(10) of the FLSA, 
29 U.S.C. 213(b)(10), extended an overtime exemp-
tion to include any salesman primarily engaged in 
selling boats and eliminated the overtime exemption 
for partsmen and mechanics servicing trailers or air-
craft.  Congress also in 1974 revised aspects of the 
FLSA’s tip credit provisions, 29 U.S.C. 203(m) and 
(t), which were further revised by amendments en-
acted in 1977 and 1996.  As part of the Small Busi-
ness Job Protection Act of 1996, Congress amended 
section 4(a) of the Portal Act, 29 U.S.C. 254(a), to de-
fine circumstances under which pay is not required 
for employees who use their employer’s vehicle for 
home-to-work commuting purposes.  The 1996 Act 
also created a youth opportunity wage of $4.25 per 
hour under section 6(g) of the FLSA, 29 U.S.C. 
206(g).  In 1997, Congress amended section 13(b)(12) 
of the FLSA, 29 U.S.C. 213(b)(12), to expand the ex-
emption from overtime pay for workers on ditches, 
canals, and reservoirs when 90% (rather than 100%) 
of the water is used for agricultural purposes.  In 
1998, Congress added section 3(e)(5) to the FLSA, 29 
U.S.C. 203(e)(5), to provide that the term “employee” 
does not include individuals who volunteer to private 
non-profit food banks solely for humanitarian pur-
poses and who receive groceries from those food 
banks.  In 1999, Congress added section 3(y) to the 
FLSA, 29 U.S.C. 203(y), to define an employee who is 
engaged in “fire protection activities.”  In 2000, Con-
gress added section 7(e)(8) to the FLSA, 29 U.S.C. 
207(e)(8), that treats stock options meeting certain 
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criteria as an additional type of remuneration that is 
excludable from the computation of the regular rate.  
As part of the U.S. Troop Readiness, Veterans’ Care, 
Katrina Recovery, and Iraq Accountability Appropri-
ations Act, 2007, Congress increased the FLSA min-
imum wage in three steps:  to $5.85 per hour effec-
tive July 24, 2007; to $6.55 per hour effective July 
24, 2008; and to $7.25 per hour effective July 24, 
2009.   

Additionally, a number of courts have examined 
the interpretation of the FLSA’s compensatory time 
provisions in section 7(o)(5) concerning public agency 
employers’ obligation to grant employees’ requests to 
use “comp time” within a “reasonable period after 
making the request if the use of the compensatory 
time does not unduly disrupt the operations of the 
public agency.”  29 U.S.C. 207(o)(5).  Finally, the 
regulations governing the “fluctuating workweek” 
method of computing halftime overtime pay for sala-
ried nonexempt employees, who work variable or 
fluctuating hours from week to week need updating 
to delete outmoded examples. 

The Department published a notice of proposed 
rulemaking (NPRM) in the Federal Register on Ju-
ly 28, 2008 (73 FR 43654 (Jul. 28, 2008)), inviting 
comments on revisions to the regulations to imple-
ment these statutory amendments and to address 
the issues raised by the courts.  Comments were due 
on or before September 11, 2008.  In response to a 
number of requests for an extension of the time peri-
od for filing written comments, the Department on 
August 22, 2008 (73 FR 49621 (Aug. 22, 2008)) ex-
tended the deadline 15 days to September 26, 2008.  
The Department received approximately 30 substan-
tive comments in response to the NPRM from a vari-
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ety of sources, including labor unions and other em-
ployee representatives, employees, employer organi-
zations, governmental representatives, Members of 
Congress, and law firms.  Comments may be viewed 
at http://www.regulations.gov, by searching for 
docket id:  WHD–2008–0003. 

The comments reflected a wide variety of views 
on the merits of particular sections of the proposed 
regulations.  Many included substantive analyses of 
the proposed revisions.  The Department acknowl-
edges that there are strongly held views on several of 
the issues presented in this rulemaking, and it has 
carefully considered all of the comments, analyses, 
and arguments made for and against the proposed 
changes in developing this final rule.  The Depart-
ment has narrowed the scope of this final rule to ad-
dress those sections which require change to reflect 
statutory enactment or outdated examples contained 
in the regulations and therefore is not proceeding 
with some of the changes proposed in the NPRM in-
cluding proposed changes to regulations regarding 
compensatory time, the fluctuating workweek, and 
meal credits.  The Department is also not proceeding 
with the proposed rule that service managers, ser-
vice writers, service advisors, and service salesman 
are exempted from the overtime provision.  We have 
also further clarified the tip credit provision to reflect 
longstanding and settled WHD policy concerning the 
ownership of tips. 

II. Summary of Comments 

This section presents a topical summary of the 
major comments received on the proposed revisions, 
together with a discussion of the changes that have 
been made in the final regulatory text in response to 
the comments received. 
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1. 2007 Amendment to the FLSA Minimum Wage 

The U.S. Troop Readiness, Veterans’ Care, 
Katrina Recovery, and Iraq Accountability Appropri-
ations Act, 2007, Public Law 110–28, 121 Stat. 112 
(May 25, 2007), included an amendment to the FLSA 
that increased the applicable Federal minimum wage 
under section 6(a) of the FLSA in three steps:  to 
$5.85 per hour effective July 24, 2007; to $6.55 per 
hour effective July 24, 2008; and to $7.25 per hour 
effective July 24, 2009.  This legislation did not 
change the definition of “wage” in section 3(m) of the 
FLSA for purposes of applying the tip credit formula 
in determining the wage paid to a qualifying tipped 
employee.  Thus, the minimum required cash (or “di-
rect”) wage for a tipped employee under the FLSA 
remains $2.13 per hour.  The maximum allowable tip 
credit for Federal purposes under the FLSA in-
creased as a result of the 2007 legislation, and is de-
termined by subtracting $2.13 from the applicable 
minimum wage provided by section 6(a)(1) of the 
FLSA.  See 29 U.S.C. 203(m). 

The Department proposed changes in several of 
the FLSA’s implementing regulations that cite to the 
applicable minimum wage to reflect these statutory 
changes, including at 29 CFR 516.28, 531.36, 531.37, 
778.110, 778.111, 778.113, and 778.114, as well as 
changes to the McNamara-O’Hara Service Contract 
Act regulations to eliminate outdated references to 
the FLSA minimum wage in 29 CFR 4.159 and 
4.167.  The Department did not receive any com-
ments specifically addressing these non-substantive 
conforming updates, although several commenters 
did commend the Department generally for its effort 
to update the regulations.  See, e.g., Littler Mendel-
son, P.C., Chamber of Commerce, International Pub-
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lic Management Association for Human Resources 
(IMPA–HR), the International Municipal Lawyers 
Association (IMLA), and the National League of Cit-
ies (NLC).  Therefore, the final rule adopts the tech-
nical updates in these sections as proposed. 

2. Small Business Job Protection Act of 1996 

*     *     * 

C. Tip Credit Amendments of 1996  

Section 2105 of Title II of the SBJPA also 
amended section 3(m) of the FLSA, 29 U.S.C. 203(m), 
by providing that  

In determining the wage an employer is 
required to pay a tipped employee, the 
amount paid such employee by the employ-
ee’s employer shall be an amount equal to—
(1) the cash wage paid such employee which 
for purposes of such determination shall be 
not less than the cash wage required to be 
paid such an employee on the date of the en-
actment of this paragraph; and (2) an addi-
tional amount on account of the tips received 
by such employee which amount is equal to 
the difference between the wage specified in 
paragraph (1) and the wage in effect under 
section 6(a)(1).  The additional amount on ac-
count of tips may not exceed the value of the 
tips actually received by an employee.  The 
preceding 2 sentences shall not apply with 
respect to any tipped employee unless such 
employee has been informed by the employer 
of the provisions of this subsection, and all 
tips received by such employee have been re-
tained by the employee, except that this sub-
section shall not be construed to prohibit the 
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pooling of tips among employees who cus-
tomarily and regularly receive tips. 

Public Law 104–188, § 2105(b) (1996).  Prior to the 
1996 amendments, section 3(m) of the FLSA re-
quired an employer to pay its tipped employees a 
cash wage equal to 50 percent of the minimum wage 
(then $4.25 an hour).  See Public Law 101–157, § 5 
(1989).  As amended, section 3(m)(1) provides that an 
employer’s minimum cash wage obligation to its 
tipped employees is the minimum cash wage re-
quired on August 20, 1996, the date of the SBJPA 
enactment.  Thus, section 3(m)(1) established an em-
ployer’s minimum cash wage obligations to tipped 
employees at the pre-SBJPA amount:  50 percent of 
the then-minimum wage of $4.25 per hour, or $2.13 
per hour.  See 29 U.S.C. 203(m)(1). 

Subsection (2) of the 1996 amendments bases an 
employer’s maximum allowable tip credit on a specif-
ic formula in relation to the applicable minimum 
wage, stating that an employer may take a tip credit 
equal to the difference between the required mini-
mum cash wage specified in paragraph 3(m)(1) 
($2.13) and the minimum wage ($7.25 effective July 
24, 2009).  Thus, the maximum Federal tip credit 
that an employer currently is permitted to claim un-
der the FLSA is $7.25 minus $2.13, or $5.12 per 
hour.   

As explained in the NPRM, this 1996 amend-
ment affects certain regulations in 29 CFR part 531.  
Current § 531.50(a) quotes section 3(m) of the FLSA 
as it appeared in 1967, when the regulation was pub-
lished.  To incorporate the 1996 amendment, the 
NPRM proposed to replace the old statutory lan-
guage with the current statutory provision.  Current 
§§ 531.56(d), 531.59, and 531.60 refer to the pre-1996 
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statutory language setting the tip credit at 50 per-
cent of the minimum wage.  The proposed rule delet-
ed or changed these references to reflect the current 
statutory requirements (maximum tip credit equal-
ing the difference between the minimum wage re-
quired by section 6(a)(1) of the FLSA and the $2.13 
required cash wage).  Additional changes related to 
tipped employees are discussed in this preamble at 
sections 7B and 8, infra. 

The Department received many comments relat-
ing to tipped employees; however, those comments 
generally addressed the issues discussed infra in sec-
tions 7B and 8 of this preamble, not the technical 
changes to the formula for computing the tip credit 
addressed here.  The Chamber of Commerce and Lit-
tler Mendelson, P.C., stated that they supported 
these changes to the regulations to conform them to 
the statutory amendments, thereby clarifying that 
employers are only required to pay $2.13 per hour in 
cash wages regardless of what the minimum wage is.  
The Chamber of Commerce also noted that there was 
a typographical error in § 531.59(b); the cross-
reference to § 531.31 should have referred to 
§ 531.54.  Because the Department received no other 
substantive comments relating to these issues, and 
having the regulations consistent with the statute 
will help to eliminate confusion, the final rule adopts 
the changes to §§ 531.50(a), 531.56(d), 531.59 and 
531.60 related to the statutory tip credit calculation 
as proposed, except for the correction of a typograph-
ical error in 531.50(a) and the cross-reference in 
§ 531.59. 

*     *     * 
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7. Fair Labor Standards Act Amendments of 1974 

*     *     * 

B. Tipped Employees 

Section 3(m) of the FLSA defines the term 
“wage.”  The FLSA was amended in 1966 to include 
hotels and restaurants within the scope of its cover-
age for the first time.  In order to alleviate these in-
dustries’ new minimum wage obligations, the 1966 
amendments also provided for the first time, within 
section 3(m)’s definition of a “wage,” that an employ-
er could utilize a limited amount of its employees’ 
tips as a credit against its minimum wage obliga-
tions to those employees through a so-called “tip 
credit.”  The Department’s current tip credit regula-
tions were promulgated in 1967, one year after the 
tip credit was first introduced, and prior to the 1974 
amendments to the FLSA, which amended the tip 
credit provision in section 3(m) by providing that an 
employer could not take a tip credit unless: 

(1) [its] employee has been informed by 
the employer of the provisions of this subsec-
tion and (2) all tips received by such employ-
ee have been retained by the employee, ex-
cept that this subsection shall not be con-
strued to prohibit the pooling of tips among 
employees who customarily and regularly re-
ceive tips. 

Public Law 93–259, § 13(e), 88 Stat. 55 (1974).  Thus, 
as amended in 1974, section 3(m) required that the 
employer inform its employees about the tip credit 
prior to utilizing it, required that a tipped employee 
retain all of his or her tips, and limited employer-
imposed, mandatory tip pools to employees who “cus-
tomarily and regularly receive tips.”   
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The section 3(m) requirement that the employer 
“inform” its tipped employees of the provisions of sec-
tion 3(m) prior to taking a tip credit has been strictly 
enforced by the Department and by the courts.  
Courts have disallowed the use of the tip credit for 
lack of notice even “where the employee has actually 
received and retained base wages and tips that to-
gether amply satisfy the minimum wage require-
ments,” remarking that “[i]f the penalty for omitting 
notice appears harsh, it is also true that notice is not 
difficult for the employer to provide.”  Reich v. Chez 
Robert, Inc., 28 F.3d 401, 404 (3d Cir. 1994) (citing 
Martin v. Tango’s Restaurant, 969 F.2d 1319, 1323 
(1st Cir. 1992)). 

Prior to the 1974 amendments, the compensation 
of tipped employees was often a matter of agreement.  
Tipped employees could agree, for example, that an 
employer was only obligated to pay cash wages when 
an employee’s tips were less than the minimum 
wage, or that the employee’s tips would be turned 
over to the employer, who could then use the tips to 
pay the full minimum wage.  See Usery v. Emersons 
Ltd., 1976 WL 1668, at *2 (E.D. Va. 1976), vacated 
and remanded on other grounds sub. nom. Marshall 
v. Emersons Ltd., 593 F.2d 565 (4th Cir. 1979).  The 
1974 section 3(m) amendments were intended to 
prohibit such agreements.  See S. Rep. No. 93–690, at 
43 (1974) (“The [retention requirement] is added to 
make clear the original Congressional intent that an 
employer could not use the tips of a ’tipped employee’ 
to satisfy more than 50 percent of the Act’s applica-
ble minimum wage.”).  The Department’s current 
regulations, which were in effect prior to the 1974 
amendments and allowed an employer to require 
employees to turn over all their tips to the employer, 
were therefore superseded by the statutory amend-
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ment to the extent that they permitted employers to 
utilize employees’ tips to satisfy more than 50% of 
their minimum wage obligation. 

Under the 1974 amendments to section 3(m), an 
employer’s ability to utilize an employee’s tips is lim-
ited to taking a credit against the employee’s tips as 
permitted by section 3(m).  Section 3(m) provides the 
only method by which an employer may use tips re-
ceived by an employee.  An employer’s only options 
under section 3(m) are to take a credit against the 
employee’s tips up to the statutory differential, or to 
pay the entire minimum wage directly.  See Wage 
and Hour Opinion Letter WH–536, 1989 WL 610348 
(October 26, 1989) (defining when an employer does 
not claim a tip credit as when the employer does not 
retain any tips and pays the employee the minimum 
wage).   

As amended in 1996, section 3(m) provides that 
the “wage” of a tipped employee equals the sum of 
the cash wage paid by the employer, which is fixed at 
a minimum of $2.13 an hour, and the amount it 
claims as a tip credit.  The maximum permissible tip 
credit under section 3(m) is calculated using the cur-
rent Federal minimum wage.  Thus, in a situation in 
which an employee earns $10 an hour in tips and the 
employer pays $2.13 an hour in cash wages and 
claims the statutory maximum as a tip credit, the 
employee has received only the minimum wage be-
cause tips in excess of the maximum tip credit are 
not considered “wages” under 3(m).  Using the cur-
rent minimum wage of $7.25 an hour as an example, 
the maximum permissible tip credit is $7.25 minus 
$2.13, which permits the employer to take a tip cred-
it against its minimum wage obligation of $5.12 an 
hour, provided it has informed its tipped employees 
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of the tip credit provision and has permitted the em-
ployees to retain all of their tips.   

Since the amount of tips the employee receives in 
excess of the allowable tip credit are not considered 
“wages” paid by the employer, any deductions by the 
employer from the employee’s tips would result in a 
violation of the employer’s minimum wage obligation 
because the employer has only paid the employee the 
minimum wage (cash wage of $2.13 plus the tip cred-
it up to $7.25).  A deduction from the employee’s tips 
would be subtracted from the $7.25 minimum wage 
payment and would bring the employee below the 
minimum wage. 

The NPRM proposed to update the regulations to 
incorporate the 1974 amendments, the legislative 
history, subsequent court decisions, and the Depart-
ment’s interpretations.  Proposed §§ 531.52, 
531.55(a), 531.55(b), and 531.59 eliminated refer-
ences to employment agreements providing either 
that tips are the property of the employer or that 
employees will turn tips over to their employers, and 
clarified that the availability of the tip credit provid-
ed by section 3(m) requires that all tips received 
must be paid out to tipped employees in accordance 
with the 1974 amendments.  Section 531.55(a), 
which describes compulsory service charges, also was 
updated by changing the example of such a charge 
from 10 percent to 15 percent to reflect more current 
customary industry practices. 

The 1974 amendments also clarified that section 
3(m)’s statement that employees must retain their 
tips does not preclude the practice of tip pooling 
“among employees who customarily and regularly 
receive tips.”  29 U.S.C. 203(m).  The Department’s 
regulation on the subject provides that “the amounts 
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received and retained by each individual [through a 
tip pooling arrangement] as his own are counted as 
his tips for purposes of the Act.”  29 C.F.R. 531.54. 

Wage and Hour has interpreted the tip pooling 
clause more fully in opinion letters and in its Field 
Operations Handbook (“FOH”).  The FOH provides, 
for example, that a tip pooling arrangement cannot 
require employees to contribute a greater percentage 
of their tips to the tip pool than is “customary and 
reasonable.” FOH section 30d04(b).  The agency ex-
panded upon this position, in its opinion letters and 
in litigation, that “customary and reasonable” 
equates to 15 percent of an employee’s tips or two 
percent of daily gross sales.  See, e.g., Wage and Hour 
Opinion Letter WH–468, 1978 WL 51429 (Sept. 5, 
1978).  Several courts have rejected the agency’s 
maximum contribution percentages, however, “be-
cause neither the statute nor the regulations men-
tion [the requirement stated in the agency interpre-
tation] and the opinion letters do not explain the 
statutory source for the limitation that they create.”  
Kilgore v. Outback Steakhouse of Fla., Inc., 160 F.3d 
294, 302–03 (6th Cir. 1998); see Davis v. B&S, Inc., 
38 F. Supp. 2d 707, 718 n.16 (N.D. Ind. 1998) (citing 
Dole v. Continental Cuisine, Inc., 751 F. Supp. 799, 
803 (E.D. Ark. 1990) (“The Court can find no statuto-
ry or regulatory authority for the Secretary’s opinion 
[articulated in an opinion letter] that contributions 
in excess of 15% of tips or 2% of daily gross sales are 
excessive.”).  In light of these court decisions, the 
NPRM proposed to update § 531.54 to clarify that 
section 3(m) of the FLSA does not impose a maxi-
mum tip pool contribution percentage.  Moreover, the 
NPRM proposed to state that the employer must in-
form each employee of the required tip pool contribu-
tion. 
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The 1974 amendments also revised another as-
pect of section 3(m).  Prior to the 1974 amendments, 
section 3(m) of the FLSA provided that an employee 
could petition the Wage and Hour Administrator to 
review the tip credit claimed by an employer.  See 
Public Law 89–601, 80 Stat. 830 (1966) (“[I]n the 
case of an employee who (either himself or acting 
through his representative) shows to the satisfaction 
of the Secretary that the actual amount of tips re-
ceived by him was less than the amount determined 
by the employer as the amount by which the wage 
paid him was deemed to be increased * * * the 
amount paid such employee by his employer shall be 
deemed to have been increased by such lesser 
amount.”).  The 1974 amendments eliminated the 
review clause to clarify that the employer, not the 
employee, bears the ultimate burden of proving “the 
amount of tip credit, if any, [he] is entitled to claim.”  
S. Rep. No. 93–690, at 43.  Two outdated regulatory 
provisions promulgated in 1967, however, still pur-
port to permit petitions to the Wage and Hour Ad-
ministrator for tip credit review despite the fact that 
the statute no longer provides for this review.  See 
29 CFR 531.7, 531.59. 

Consistent with the 1974 amendments, the 
NPRM proposed to delete § 531.7, which permits 
employees to petition the Wage and Hour Adminis-
trator for tip credit review.  References to the Admin-
istrator’s review in § 531.59 also were deleted, and 
the language was updated to reflect the burden on 
the employer to prove the amount of the tip credit to 
which it is entitled. 

Numerous commenters addressed the issues re-
lating to tipped employees. 
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i. Ownership of Employee Tips 

Commenters representing employees expressed 
concern with several of the Department’s proposed 
revisions.  First, a variety of commenters stated that 
they were opposed to the Department’s reference in 
§ 531.52 to the fact that an employer is prohibited 
from using an employee’s tips for any reason other 
than to make up the difference between the required 
cash wage paid and the minimum wage where “an 
employee is being paid wages no more than the min-
imum wage.”  See, e.g., NELA, AFL–CIO, Bruckner 
Burch PLLC, and NELP.  These commenters further 
noted that the preamble addresses the converse situ-
ation where an employer does pay more than the 
minimum wage in cash, and the preamble states that 
such an employer “would be able to make deductions 
so long as they did not reduce the direct wage pay-
ment below the minimum wage.”  73 FR 43659 (Jul. 
28, 2008).  They objected to these statements, based 
upon the legislative history of the tip credit provi-
sions.   

These commenters pointed out that section 3(m) 
first was amended in 1966, following a Supreme 
Court decision that concluded that employers could 
use employees’ tips to satisfy the entire minimum 
wage.  That amendment provided that employers 
could credit tips toward 50 percent of the minimum 
wage.  After the Wage and Hour Division issued reg-
ulations concluding that an employer could still re-
quire employees to turn over all their tips, effectively 
achieving a tip credit equal to 100 percent of the 
minimum wage, Congress again amended the statute 
in 1974 to provide that all tips received by an em-
ployee must be retained by the employee (except for 
valid, or bona fide, tip pooling).  The commenters 
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noted that the legislative history clarifies that Con-
gress wanted in 1974 “to make clear [its] original 
* * * intent that an employer could not use the tips of 
a ‘tipped employee’ to satisfy more than 50 percent of 
the Act’s applicable minimum wage.”  S. Rep. No. 
93–690, at 43. Congress also made it clear in 1974 
that “[a]ll tips received [by tipped employees were to] 
be paid out to tipped employees.”  Id., at 42.  The 
commenters cited Wage and Hour opinion letters, the 
FOH and Fact Sheet #15 issued thereafter, which 
concluded that the 1974 Amendments clarified Con-
gress’ determination that tips are the property of the 
employees who receive them, not the employer, and 
that any agreement requiring an employee to turn 
over tips to the employer is, therefore, illegal. 

Based upon this history, NELP stated that the 
proposed rule and the preamble language provides 
“misleading guidance on tips” and “threaten[s] to in-
crease confusion in this already high-violation indus-
try.”  NELP asserted that it would be unlawful for an 
employer to pay a worker a cash wage of $1.00 in ex-
cess of the full minimum wage and then withhold 
$1.00 per hour of a worker’s tips, and that the De-
partment “lacks the authority to create this excep-
tion to the general rule against tip stealing.”  NELP 
further concluded that the proposed regulations in-
clude misleading guidance that is “confusing and en-
courages abuse that would adversely impact both 
tipped workers and their employers.”  Employers 
would hire workers for a wage that appeared to ex-
ceed the minimum wage, but then would lower their 
pay back to the minimum wage, and such action 
would expose “employers to significant liability be-
cause it is out of step with the many state laws pro-
hibiting this action.”  See also North Carolina Justice 
Center. 
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NELA similarly stated that the proposed regula-
tions “create confusion with respect to the ownership 
of tips” because they suggest that if an employer 
pays a direct (or cash) wage slightly in excess of the 
minimum wage, it can “thereby obtain unfettered ac-
cess to its employees’ tips.”  NELA stated that the 
confusion “is particularly dangerous given that some 
courts wrongly permit employers to pocket the tips of 
employees who are ‘paid’ at least the minimum 
wage.”  Therefore, NELA suggested that the De-
partment should clarify that tips are the property of 
the employee who receives them and that the tip re-
tention requirement applies even if the employer 
pays a wage in excess of the minimum wage. 

The AFL–CIO similarly commented that the De-
partment’s regulatory “language—whether intended 
by the Department or the result of poor drafting—
seems to permit employers to take the employee’s 
tips if they are paid the minimum wage or greater 
* * * [which] was barred by Congress in 1974.”  See 
also Members of United States Congress.  The AFL–
CIO cited numerous opinion letters and court deci-
sions for the conclusion that, whether or not an em-
ployer claims any tip credit, the employee must re-
tain all tips (asserting the few court decisions that 
hold to the contrary are incorrect).  Therefore, the 
AFL–CIO concluded that proposed § 531.52 would 
“turn the 1974 amendment on its head” by allowing 
employers to require employees to surrender their 
tips when the amendment bars such agreements; the 
commenter further stated that the proposal conflicts 
with proposed § 531.59, which states that section 
3(m) requires employers to permit employees to re-
tain all tips received with the exception of a valid, or 
bona fide, tip pool.  Bruckner Burch commented that 
the final rule could incorporate examples from the 
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Department’s opinion letters, such as Wage Hour 
Opinion Letter WH–536, 1989 WL 610348 (Oct. 26 
1989) (cited in the preamble), explaining when de-
ductions may be made from the tips of employees 
who are paid in excess of the minimum wage, but 
that the rule as proposed created confusion. 

The Chamber of Commerce stated that it sup-
ported the elimination of the references in current 
§ 531.52 and other regulations to agreements be-
tween employers and employees that would make 
tips the property of the employer or require employ-
ees to turn over their tips to employers.  The com-
menter stated that “Congress amended the FLSA in 
1974 to clarify that employers are not permitted to 
retain employee tips.  References within the current 
regulations to agreements that could permit employ-
ers to do so were misleading and confusing, within 
the context of the congressional amendment.” 

The Department agrees with the analysis in the 
comments that tips are the property of the employee, 
and that Congress deliberately amended the FLSA’s 
tip credit provisions in 1974 to clarify that section 
3(m) provides the only permitted uses of an employ-
ee’s tips—through a tip credit or a valid tip pool 
among only those employees who customarily and 
regularly receive tips.  This has been the Depart-
ment’s longstanding position since the 1974 amend-
ments.  The Department has also taken the position 
since the 1974 amendments that these protections 
against the use of an employee’s tips apply irrespec-
tive of whether the employer has elected the tip cred-
it. 

The legislative history of the Act, as well as 
caselaw and opinion letters published shortly after 
the 1974 amendments, support the Department’s po-
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sition that section 3(m) provides the only permissible 
uses of an employee’s tips regardless of whether a tip 
credit is taken.  As noted supra, the tip credit provi-
sion permitting an employer to use an employee’s 
tips to satisfy 50 percent of the employer’s minimum 
wage obligation was originally enacted in 1966.  Pub-
lic Law 89–601, § 101(a), 80 Stat. 830 (1966).  In 
1974, when the Act was amended, a Senate Report 
stated that the amendment was intended to “re-
quir[e] that all tips received be paid out to tipped 
employees.”  S. Rep. No. 96–690, at 42 (1974).  The 
same Report further observed that the amendments 
required employees to retain all of their tips (except 
to the extent that they are used in a valid tip pool) 
and clarified that an employer could not use its em-
ployees’ tips to satisfy more than 50 percent of its 
minimum wage obligations.  Id. at 42–43 (quoting 29 
CFR 531.52).  In 1977, a Senate Report from the 
Committee on Human Resources considering further 
amendments to the FLSA indicated that the role of 
tips in the calculation of an employer’s minimum 
wage obligations to its tipped employees had been 
resolved by the 1974 amendments: 

Tips are not wages, and under the 1974 
amendments tips must be retained by the 
employees—which can include employees 
who are in an appropriate tip pool—and can-
not be paid to the employer or otherwise used 
by the employer to offset his wage obligation, 
except to the extent permitted by section 
3(m). 

S. Rep. No. 95–440, at 25 (1977).  In support of this 
statement, the Report cites to two cases, Richard v. 
Marriott Corp., 549 F.2d 303 (4th Cir. 1977), and Us-
ery v. Emersons Ltd., 1976 WL 1668 (E.D. Va. 1976), 
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both of which recognized shortly after the 1974 
amendments that while section 3(m) is not entirely 
clear, it had the effect of limiting an employer’s use 
of its employees’ tips to the extent provided in the 
statute.  In Marriott Corp., the Fourth Circuit con-
cluded that tips belonged to the tipped employee, and 
that it was “nonsense” to argue after the 1974 
amendments “that compliance with the statute re-
sults in one-half credit, but that defiance of the stat-
ute results in 100 percent credit.”  549 F.2d at 305.  
In Emersons Ltd., the district court stated that 
“[w]hile [section 3(m)] could have been worded more 
clearly, it is apparent, at least as a result of the 1974 
amendment, that Congress intended to give the em-
ployer the benefits of tips received by the employee, 
but only to a limited extent.”  1976 WL 1668, at *4. 

The Ninth Circuit recently held that section 
3(m)’s limitations on an employer’s use of an employ-
ee’s tips apply only when the tip credit is taken, and 
that when a tip credit is not taken, tips are only the 
property of the employee absent an agreement to the 
contrary.  Cumbie v. Woody Woo, Inc. d/b/a Vita Ca-
fé, 596 F.3d 577 (9th Cir. 2010); see also Platek v. 
Duquesne Club, 961 F. Supp. 835, 839 (W.D. Pa. 
1995), aff’d without opinion, 107 F.3d 863 (3d Cir.) 
(Table), cert. denied, 522 U.S. 934 (1997).  The De-
partment respectfully believes that Woody Woo was 
incorrectly decided.  The issue in Woody Woo was 
whether section 3(m)’s limitation on mandatory tip 
pools to those employees who “customarily and regu-
larly” receive tips applies when an employer does not 
take a tip credit.  In that case, tipped employees 
were required to turn over the majority of their tips 
to a tip pool that included employees, such as cooks 
and dishwashers, who are not “customarily and regu-
larly” tipped employees, and received a small portion 
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of their tips back from the tip pool.  The employer 
was precluded from taking a tip credit by State law 
and paid its tipped employees the full State mini-
mum wage, which exceeded the Federal minimum 
wage. 

The Ninth Circuit started its analysis in Woody 
Woo with a statement from the 1942 Supreme Court 
decision in Williams v. Jacksonville Terminal Co., 
315 U.S. 386 (1942), that “’[i]n businesses where tip-
ping is customary, the tips, in the absence of an ex-
plicit contrary understanding, belong to the recipi-
ent.  Where, however, such an arrangement is made 
* * *, in the absence of statutory interference, no rea-
son is perceived for its invalidity.’”  Woody Woo, 
596 F.3d at 579 (quoting Jacksonville Terminal, 
315 U.S. at 397) (emphasis added by the Ninth Cir-
cuit).  Thus, the Ninth Circuit stated that Jackson-
ville Terminal established a “default rule that an ar-
rangement to turn over or to redistribute tips is pre-
sumptively valid,” and that the question before the 
court was whether the FLSA, as amended, “imposes 
any ’statutory interference’ that would invalidate 
Woo’s tip-pooling arrangement.”  Id.  After “unpack-
ing” what it characterized to be “dense statutory lan-
guage” in section 3(m), the court concluded that it is 
“clear” that the current statutory language disrupts 
the Jacksonville Terminal default rule only when a 
tip credit is taken, because the language in the last 
sentence of section 3(m), providing that an employer 
cannot take a tip credit unless it has provided notice 
and permits employees to retain all of their tips (ex-
cept for a valid tip pool), “imposes conditions on tak-
ing a tip credit and does not state freestanding re-
quirements pertaining to all tipped employees.”  Id. 
at 581.  The Ninth Circuit therefore did not read sec-
tion 3(m) as imposing any limitations on the use of 
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an employee’s tips when a tip credit is not taken.  
The court thus rejected the Department’s position in 
its amicus curiae brief that Woody Woo made im-
proper deductions from the cash wage paid when it 
required its employees to contribute their tips to an 
invalid tip pool, and that this improper deduction re-
sulted in a minimum wage violation because the 
tipped employees did not receive the full minimum 
wage plus all tips received. 

The Department believes the Ninth Circuit in-
correctly concluded that the 1974 amendments to the 
FLSA did not alter what it characterized as Jackson-
ville Terminal’s default rule.  The fact that section 
3(m) does not expressly address the use of an em-
ployee’s tips when a tip credit is not taken leaves a 
“gap” in the statutory scheme, which the Department 
has reasonably filled through its longstanding inter-
pretation of section 3(m).  See Barnhart v. Walton, 
535 U.S. 212, 218 (2002) (“[S]ilence, after all, normal-
ly creates ambiguity.  It does not resolve it.”); see also 
Senger v. City of Aberdeen, SD, 466 F.3d 670, 672 
(8th Cir. 2006) (recognizing Department’s authority 
to fill a “gap” in the FLSA’s regulatory scheme).  The 
Ninth Circuit’s “plain meaning” construction is un-
supportable.  Congress would not have had to legis-
latively permit employers to use their employees’ tips 
to the extent authorized in section 3(m) unless tips 
were the property of the employee in the first in-
stance.  In other words, if tips were not the property 
of the employee, Congress would not have needed to 
specify that an employer is only permitted to use its 
employees’ tips as a partial credit against its mini-
mum wage obligations in certain prescribed circum-
stances because an employer would have been able to 
use all of its employees’ tips for any reason it saw fit.  
If, as the Ninth Circuit held, the FLSA places limita-
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tions on an employer’s use of its employees’ tips only 
in the context of a tip credit, an employer could simp-
ly eschew the tip credit and use a greater part of its 
employees’ tips toward its minimum wage obliga-
tions than permitted under section 3(m).  This would 
stand the 1974 amendment “on its head” and would 
mean it has “accomplished nothing.”  Emersons Ltd., 
1976 WL 1668, at *4.  If an employer could avail it-
self of this loophole, it would have no reason to ever 
elect the tip credit because, instead of using only a 
portion of its employees’ tips to fulfill its minimum 
wage obligation, it could use all of its employees’ tips 
to fulfill its entire minimum wage obligation to the 
tipped employees or other employees.  This is essen-
tially what the panel’s decision permits, because if 
there are no restrictions on an employer’s use of its 
employees’ tips when it does not utilize a tip credit, 
the employer can institute a mandatory tip pool that 
requires employees to contribute all of their tips re-
gardless of how much they receive back, or mandate 
that employees turn over all of their tips and use 
those tips to pay the minimum wage or for any other 
purpose. 

For example, if an employer is subject to the cur-
rent Federal minimum wage of $7.25 an hour and its 
tipped employees receive $10 an hour in tips, an em-
ployer who uses the maximum tip credit against its 
minimum wage obligation has to pay a cash wage of 
$2.13 and can “use” $5.12 of an employee’s tips as a 
credit toward the rest of the minimum wage pay-
ment.  The employee thus receives $2.13 in cash 
wages and keeps all of her $10 in tips, for a total of 
$12.13.  Woody Woo, however, permits an employer 
who eschews the tip credit to pay $7.25 to its tipped 
employees in cash wages to satisfy its minimum 
wage obligation and require an employee to turn over 
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all $10 of the employee’s tips.  The employee now re-
ceives only $7.25 an hour, rather than $12.13.  And 
the employer, while it pays $7.25, gains $10.00 that 
it can direct for its own purposes (in essence realiz-
ing a $2.75 profit from the employee’s tips).  Thus, 
under the Ninth Circuit’s “plain language” reading of 
section 3(m), an employer that does not utilize a tip 
credit is permitted to use its employee’s tips to a 
greater extent than an employer that does utilize 
such credit.  This yields an absurd result and makes 
the 1974 amendment superfluous. 

As noted supra, the Department stated publicly 
immediately after the 1974 amendments that its tip 
credit regulations permitting employers to take con-
trol of employee tips through agreements were out-
dated, and indicated that new regulations were 
forthcoming.  See Wage and Hour Opinion Letter 
WH–310, 1975 WL 40934, at *1 (Feb. 18, 1975).  The 
Department also explicitly stated that the 1974 
amendments superseded Jacksonville Terminal, ex-
plaining that “the situation of a tipped employee is 
far different” than it was in 1942.  Wage and Hour 
Opinion Letter WH–321, 1975 WL 40945, at *1 (Apr. 
30, 1975).  As also noted supra, a number of com-
menters voiced concern that the proposed regulatory 
text in § 531.52 was confusing on this point, and did 
not make the Department’s position clear.  In order 
to codify its longstanding interpretation of section 
3(m) in its regulations, and in response to these 
commenters, the Department is amending § 531.52 
in the final rule to make clear that tips are the prop-
erty of the employee, and that section 3(m) sets forth 
the only permitted uses of an employee’s tips—either 
through a tip credit or a valid tip pool—whether or 
not the employer has elected the tip credit. 
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The inclusion of the text in proposed § 531.52 
reading “Where an employee is being paid wages no 
more than the minimum wage” was intended to con-
vey the fact that the Department only has authority 
under the FLSA to enforce, inter alia, the minimum 
wage provisions of that Act.  See, e.g., 29 U.S.C. 216, 
217.  Thus, if an employer pays the employee a direct 
wage in excess of the minimum wage—and thus did 
not claim a credit against any portion of the employ-
ee’s tips and did not utilize the employee’s tips in any 
way—the employer would be able to make deduc-
tions but only from the cash wage amount paid di-
rectly by the employer and only to the extent that 
the deductions did not reduce the employer’s direct 
wage payment to an amount below the minimum 
wage.  See Wage and Hour Opinion Letter WH–536, 
1989 WL 610348 (Oct. 26, 1989).  In such a situation, 
the deduction would be viewed as coming from the 
employer’s direct wage payment that exceeds the 
minimum wage.  This is consistent with the Depart-
ment’s position regarding impermissible deductions 
in the non-tip context.  See Wage and Hour Opinion 
Letter FLSA 2006–21, 2006 WL 1910966 (June 9, 
2006) (explaining that no FLSA action lies against 
an employer who makes impermissible deductions 
from cash wages paid if those wages are in excess of 
the minimum wage and the deductions do not reduce 
the employee’s pay below the minimum wage).  How-
ever, the Department agrees with the commenters 
that the payment of tipped employees under the 
FLSA and State laws is a very complex issue, and 
that retention of this language from the proposed 
rule could result in unintended confusion among the 
regulated community.  Consequently, the text in 
proposed § 531.52 is revised to delete the introducto-
ry phrase in the fourth sentence of that section that 
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reads:  “Where an employee is being paid wages no 
more than the minimum wage,” to clarify under the 
final rule that an employer in all cases is prohibited 
from using an employee’s tips for any reason other 
than as a tip credit to make up the difference be-
tween the required cash wage paid and the minimum 
wage or in furtherance of a valid tip pool. 

ii. Required Employer Notice 

Commenters representing employees also object-
ed to the Department’s proposal in § 531.59(b) and 
the accompanying preamble providing that employ-
ers only have to “inform” employees orally that they 
will treat tips as satisfying part of the employer’s 
minimum wage obligation, but do not have to “ex-
plain” the tip credit or provide anything in writing.  
For example, NELP commented that the legislative 
history “makes clear that informing workers is no 
mere formality, but that the employer must indeed 
explain the tip credit.”  NELP quoted S. Rep. 93–690 
at 43 (1974), which provides that the employer is re-
sponsible for informing a tipped employee how the 
wage was calculated and that “the employer must 
explain the tip provision of the Act to the employee 
and that all tips received by such employee must be 
retained by the employee.”  NELP stated that many 
tipped employees are low-wage and immigrant em-
ployees working in high-violation industries, and 
they do not understand the complicated tip credit 
rules.  NELP suggested that requiring employers to 
provide a clear written explanation to employees up-
on hire would help them understand the rules and 
would help employers because it “would enable them 
to protect themselves from litigation claiming that 
they failed to provide adequate notice and therefore 
cannot take the tip credit.”  See also North Carolina 
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Justice Center, Greater Boston Legal Services (simp-
ly informing an employee that it will use the tip cred-
it would be “jargon that would be meaningless to 
many workers, especially those with limited English 
proficiency or immigrant workers with limited expe-
rience with wages in this country * * * Having the 
explanation in writing, moreover, is especially im-
portant to those workers who may want or need to 
seek additional assistance, outside the workplace, to 
understand the information they are being provid-
ed.”); Members of United States Congress (the regu-
lation should require employers to explain the tip 
credit rules so that employees understand “how their 
wages are calculated, as a matter of fairness and as a 
way of enforcing the law * * * To satisfy these goals, 
the Department should require employers to provide 
written notice * * * Written notice will also prevent 
unnecessary litigation, by improving employees’ un-
derstanding of their rights.”). 

The AFL–CIO submitted similar comments and 
stated that the proposed regulation “fails to satisfy 
the plain language of the statute, which requires not 
just that the employer ‘inform’ the employee that it is 
taking a tip credit, but that ‘the employer [inform the 
employee] of the provisions of this subsection.’”  
NELA also submitted similar comments and stated 
that, given the increasing importance of employee 
tips vis-à-vis the minimum wage, the tip credit regu-
lations should ensure the fair operation of the tip 
credit provisions. 

Because the FLSA poster (Publication 1088) pro-
vides only a limited description of the tip credit rules 
and recognizes that “other conditions must also be 
met,” several commenters suggested that the regula-
tion should set forth a sample notice providing the 
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required explanation in full.  NELA, the AFL–CIO, 
and Bruckner Burch PLLC stated that employers 
must tell employees not only that the employer will 
be using the tip credit, but also that a minimum 
wage is required by law, the amount of the minimum 
wage, how the tip credit works—that the employer 
must pay $2.13 and the balance of the full minimum 
wage required by the Act can come from the tip cred-
it but that the employer must make up the difference 
if the employee does not receive sufficient tips, that 
the employee will retain all of his or her tips, and the 
formula for any tip pooling arrangement.  These 
commenters stated that the Department should not 
rely on Kilgore v. Outback Steakhouse of Florida, 
Inc., 160 F.3d 294 (6th Cir. 1998), the case cited in 
the preamble to the proposed rule, because it was 
wrongly decided on the notice issue in that it did not 
take into account the legislative history or the statu-
tory language requiring employees to be informed of 
the provisions of section 3(m).  These commenters 
pointed, instead, to other decisions that held employ-
ers could not utilize the tip credit where they had not 
adequately informed employees of the law’s require-
ments.  Finally, NELA objected to the suggestion 
that paychecks received after the work is performed 
or prior work history can provide the requisite notice, 
because the statute requires an employer to provide 
notice of the tip credit provisions prior to taking any 
tip credit. 

Epstein Becker commented that the notice provi-
sion of section 3(m) does not require an employer to 
communicate its intent to use the tip credit; rather, 
it requires an employer to communicate the provi-
sions of the section.  Epstein Becker stated that the 
cases that require an employer to communicate its 
intent to treat tips as satisfying part of the minimum 
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wage obligation do so without analysis of the statuto-
ry language and are incorrect.  Epstein Becker fur-
ther asserted that the information that would be use-
ful to employees and required by section 3(m) is that 
the employer must supplement an employee’s tips if 
they are insufficient to raise the wage level to the 
minimum wage, that the cash wage must be at least 
$2.13, and all tips earned must be retained by the 
employee absent a valid tip pooling arrangement 
(and perhaps information regarding the required in-
formation as to the tip pool, although this is “difficult 
to reconcile with the statute’s language”).  The com-
menter stated that the proposed regulation, requir-
ing communication of the employer’s intent to use 
the tip credit, does little to advance the purpose of 
the statute because virtually all employees know 
their employer intends to pay them a reduced tip 
wage based on prior work in the industry and any 
misunderstanding would be resolved with the first 
paycheck.  Finally, Epstein Becker stated that the 
information on the FLSA poster (Publication 1088) is 
concise and understandable, and that the poster 
should contain all information that employers are 
required to communicate. 

The Chamber of Commerce and Littler Mendel-
son, P.C., agreed with the proposal regarding what 
an employer must communicate to employees and 
stated that it can be oral.  They stated the proposal 
is a positive step in clarifying employer obligations 
and, thus, it should reduce the litigation on this issue 
by clearly articulating the required content of the no-
tice.   

Section 3(m)(2) of the Act provides that the tip 
credit provisions “shall not apply with respect to any 
tipped employee unless such employee has been in-
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formed by the employer of the provisions of this sub-
section, and all tips received by such employee have 
been retained by such employee [except for] pooling 
of tips among employees who customarily and regu-
larly receive tips.”  29 U.S.C. 203(m)(2) (emphasis 
added).  The “provisions of this subsection” include 
how to determine the wage an employer is required 
to pay a tipped employee, which is “the amount paid 
such employee by the employee’s employer” (an 
amount that cannot be less than the cash wage re-
quired to be paid to a tipped employee on August 20, 
1996, which was $2.13), and “the additional amount 
on account of the tips received by such employee” (an 
amount equal to the difference between the actual 
cash wage paid and the full minimum wage in effect 
under section 6(a)(1) of the Act).  A Senate Report 
accompanying the 1974 amendments stated that the 
amendment “modifies Section 3(m) of the [FLSA] by 
requiring employer explanation to employees of the 
tip credit provisions, and by requiring that all tips 
received be paid out to tipped employees. * * *  The 
tip credit provision of S. 2747 is designed to insure 
employer responsibility for proper computation of the 
tip allowance and to make clear that the employer is 
responsible for informing the tipped employee of how 
such employee’s wage is calculated.  Thus, the bill 
specifically requires that the employer must explain 
the provision of the Act to the employee and that all 
tips received by such employee must be retained by 
the employee.”  S. Rep. No. 93–690 at 42–43 (1974) 
(emphasis added). 

As discussed in the preamble to the proposed 
rule, the courts have disagreed over the level of no-
tice required to “inform” a tipped employee about 
section 3(m).  Thus, in Kilgore v. Outback Steakhouse 
of Florida, Inc., 160 F.3d 294, 298 (6th Cir. 1998), the 
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Sixth Circuit held that while an employer must “in-
form its employees of its intent to take a tip credit 
toward the employer’s minimum wage obligation,” it 
was not required to “explain” the tip credit.  In Mar-
tin v. Tango’s Restaurant, Inc., on the other hand, 
the First Circuit interpreted section 3(m)’s notice 
provision to require, “at the very least notice to em-
ployees of the employer’s intention to treat tips as 
satisfying part of the employer’s minimum wage ob-
ligations,” and stated that the provision “could easily 
be read to require more.”  969 F.2d 1319, 1322 (1st 
Cir. 1992); see Reich v. Chez Robert, Inc., 821 F. 
Supp. 967, 977 (D. N.J. 1993) (an employer does not 
meet its obligation to “inform” under section 3(m) 
when it tells its tipped employees that they will be 
paid a specific wage but does not explain that that 
wage is below the minimum wage and that it is per-
mitted by law based on the employees’ tips), rev’d on 
other grounds, 28 F.3d 401 (3d Cir. 1994)).  In Pellon 
v. Business Representation Int’l, Inc., 528 F. Supp. 2d 
1306, 1310–11 (S.D. Fla. 2007), aff’d, 291 Fed. Appx. 
310 (11th Cir. 2008), the district court held that the 
employer in that case had fulfilled its duty to “in-
form” its tipped employees of the provisions of sec-
tion 3(m) by posting the FLSA poster and verbally 
notifying the employees that they would be paid 
$2.13 an hour plus tips, but noted that “a prominent-
ly displayed poster containing all of the relevant tip 
credit information” would also constitute sufficient 
notice.  In Bonham v. Copper Cellar Corp., 476 F. 
Supp. 98 (E.D. Tenn. 1979), on the other hand, the 
court held that vague references to the minimum 
wage and a poster that was not prominently dis-
played did not meet the requirement to “inform.” 

The Department has concluded that notice of the 
specific provisions of 3(m) is required to adequately 
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inform the employee of the requirements of the tip 
credit.  To the extent that the Sixth Circuit and other 
courts have reached different results, the Depart-
ment notes that those courts generally failed to con-
sider the important legislative developments under-
lying the FLSA’s tip credit provisions and we choose 
to not be guided by those decisions in this revision of 
the regulations.  Accordingly, based on the express 
provisions of the statute and the supporting legisla-
tive history, the Department agrees with the com-
menters stating that an employer must inform a 
tipped employee before it utilizes the tip credit, of 
the following:  (1) The direct cash wage the employer 
is paying a tipped employee, which can be more than, 
but cannot be less than, $2.13 per hour; (2) the addi-
tional amount the employer is using as a credit 
against tips received, which cannot exceed the differ-
ence between the minimum wage specified in section 
6(a)(1) of the FLSA and the actual cash wage paid by 
the employer to the employee; (3) that the additional 
amount claimed by the employer on account of tips 
as the tip credit may not exceed the value of the tips 
actually received by the employee; (4) that the tip 
credit shall not apply with respect to any tipped em-
ployee unless the employee has been informed of the 
tip credit provisions of section 3(m) of the Act; and 
(5) that all tips received by the tipped employee must 
be retained by the employee except for the pooling of 
tips among employees who customarily and regularly 
receive tips.  Furthermore, the current FLSA record-
keeping regulation, at 29 CFR 516.28(a)(3), expressly 
requires that the amount per hour that the employer 
takes as a tip credit shall be reported to the employ-
ee in writing each time it is changed from the 
amount per hour taken in the preceding week. 
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Upon careful reexamination of the terms of the 
statute, its legislative history, and a review of the 
public comments, the Department is revising its in-
terpretation from the NPRM of the level of explana-
tion that employers must provide when informing 
tipped employees about the tip credit pursuant to 
section 3(m).  Accordingly, the text of the second and 
third sentences in proposed § 531.59(b) are combined 
and revised in the final rule to provide: 

* * * Pursuant to section 3(m), an em-
ployer is not eligible to take the tip credit un-
less it has informed its tipped employees in 
advance of the employer’s use of the tip credit 
of the provisions of section 3(m) of the Act, 
i.e.: The amount of the cash wage that is to 
be paid to the tipped employee by the em-
ployer; the additional amount by which the 
wages of the tipped employee are increased 
on account of the tip credit claimed by the 
employer, which amount may not exceed the 
value of the tips actually received by the em-
ployee; that all tips received by the tipped 
employee must be retained by the employee 
except for a valid tip pooling arrangement 
limited to employees who customarily and 
regularly receive tips; and that the tip credit 
shall not apply to any employee who has not 
been informed of these requirements in this 
section. * * * 

Many commenters urged the Department to re-
quire employers to provide written notice to its 
tipped employees that explain section 3(m)’s tip cred-
it provision.  Although the Department is not requir-
ing in this rule that the employer “inform” its tipped 
employees of section 3(m)’s requirements in writing, 
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employers may wish to do so, since a physical docu-
ment would, if the notice is adequate, permit em-
ployers to document that they have met the require-
ments in section 3(m) and the Department’s regula-
tions to “inform” tipped employees of the tip credit 
provision.  Finally, the Final Rule changes the word 
“bona fide” in the last sentence in proposed 
§ 531.59(b) to “valid”; although both terms in this 
context refer to a tip pool that includes only those 
employees who customarily and regularly receive 
tips, the term “valid” is used in those regulations 
pertaining to tips for consistency. 

iii. Tip Pools 

Commenters also addressed issues relating to tip 
pooling.  As noted, the NPRM proposed to add two 
new sentences to § 531.54 (“Tip pooling”) to explain 
that the FLSA does not set a maximum cap on the 
percentage of an employee’s tips that may be con-
tributed to a valid tip pool, but that an employer 
must notify its tipped employees of any required tip 
pool contribution amount.  73 FR 43667 (Jul. 28, 
2008).  UNITE HERE stated its belief that tip pool-
ing must be voluntary, as indicated by current 
§ 531.54 stating that an employer may redistribute 
tips to employees “upon some basis to which they 
have mutually agreed among themselves,” and con-
cluded that an employer should not be able to require 
employees to participate in a tip pool because the 
rules the employer created might not be fair.  It par-
ticularly saw a mandatory pool as a concern if it ac-
tually involved mandatory tip splitting, because then 
the employer could reduce the tipped employee to the 
minimum wage and use the tips “to augment the 
cash compensation of other employees, thereby al-
lowing the employer to reduce its own expenditures.”  
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It stated that the requirement that an employee re-
tain all tips “would be swallowed up by the excep-
tion” in this situation.  Therefore, UNITE HERE ob-
jected to the new language in § 531.54 referring to 
“any required tip pool contribution amount” and 
stated that employers should not be permitted to re-
quire tipping out or tip pooling.  It also stated that 
where tip pooling is voluntary, there is no need for a 
percentage limitation and the common practice is for 
employees to contribute all tips.  UNITE HERE fur-
ther commented that, if the Department allows 
mandatory tip pooling, the regulations should ensure 
that the pool is valid or “bona fide” such as by clarify-
ing that employers may not retain any of the tips, 
tips may only go to employees who regularly and cus-
tomarily receive tips (not employees such as cooks, 
dishwashers and janitors), and employers may only 
take credit for the amount each employee actually 
ultimately receives.   

NELP objected to the proposed rule’s statement 
that the FLSA does not impose a maximum contribu-
tion percentage on tip pools, stating that not having 
a cap “makes it easier for employers to skim tips for 
themselves.”  It suggested that the rule impose a 
“customary and reasonable” standard, which it con-
cluded may reasonably be read into the FLSA.  See 
also North Carolina Justice Center and AFL–CIO. 

The Chamber of Commerce and Littler Mendel-
son, P.C. stated that they supported the elimination 
of the cap on “the amount employers could require 
tipped employees to ‘tip out’ to other tipped employ-
ees,” noting that the rule requires an employer to no-
tify employees of the amount they will be required to 
contribute to a tip pool.  They stated that the tip 
credit rules ensure that employees will retain a suffi-
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cient proportion of their tips to satisfy minimum 
wage.  Accordingly, Littler Mendelson, P.C., conclud-
ed that “no employee will be harmed in any way even 
if a higher percentage of their tips are contributed to 
a tip pool.” 

In response to the comments, the Department 
has modified the two proposed new sentences at the 
end of § 531.54 to read: 

* * * Section 3(m) does not impose a max-
imum contribution percentage on valid man-
datory tip pools, which can only include those 
employees who customarily and regularly re-
ceive tips.  However, an employer must notify 
its employees of any required tip pool contri-
bution amount, may only take a tip credit for 
the amount of tips each employee ultimately 
receives, and may not retain any of the em-
ployees’ tips for any other purpose. 

Other aspects of tip pooling are discussed in the sec-
tion on ownership of tips, supra. 

*     *     * 

V. Executive Orders 12866 and 13563; Small 
Business Regulatory Enforcement Fairness 
Act; Regulatory Flexibility 

This final rule is not economically significant 
within the meaning of Executive Order 12866, or a 
“major rule” under the Unfunded Mandates Reform 
Act or Section 801 of the Small Business Regulatory 
Enforcement Fairness Act. 

As discussed previously in this preamble, over 
the years, Congress has amended the FLSA to refine 
or to add to exemptions and to clarify the minimum 
wage and overtime pay requirements.  However, in 
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many cases, the Department of Labor did not update 
the FLSA regulations to reflect these statutory 
changes.  The Department believes that the existing 
outdated regulatory provisions may cause confusion 
within the regulated community resulting in inad-
vertent violations and the costs of corrective compli-
ance measures to remedy them.  

The Department has determined that the final 
rule changes will not result in any additional compli-
ance costs for regulated entities because the current 
compliance obligations derive from current law and 
not the outdated regulatory provisions that have 
been superseded years ago. 

The Department is aware that this interpreta-
tion appears to be inconsistent with OMB Circular 
A–4’s guidance on the use of analysis baselines, 
which states:  “In some cases, substantial portions of 
a rule may simply restate statutory requirements 
that would be self-implementing, even in the absence 
of the regulatory action.  In these cases, you should 
use a pre-statute baseline” to conduct the regulatory 
impact analysis.  However, as the discussion below 
indicates, the Department believes the use of a pre-
statute baseline would be extremely difficult for 
statutes enacted a decade or more in the past.  Fun-
damental changes in the economy and labor market 
(e.g., the introduction of technology, changes in the 
size and composition of the labor force, changes in 
the economy that impact the demand for labor, etc.) 
would make it difficult, if not impossible, to separate 
those changes from changes that resulted from en-
actment of the statute.   

Moreover, the Department believes the economic 
impacts due to the statutory changes to the FLSA 
are typically greatest in the short run and diminish 
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over time.  This is due to labor markets determining 
the most efficient way to adjust to the new require-
ments, and because the Department believes many of 
the changes mandated by various revisions to the 
FLSA are reflective of the natural evolution of the 
labor market and would have become more common 
even in the absence of regulatory changes.  For ex-
ample, as nominal wages rise overtime, the marginal 
impact of a fixed minimum wage provision decreases, 
since it is less binding on the market.  Therefore, the 
impacts resulting from the promulgation of the final 
regulations are not likely to be measurable.  In fact, 
the Department anticipates that this final rule will 
simply enhance the Department’s enforcement of, 
and the public’s understanding of, compliance obliga-
tions under the FLSA by replacing outdated regula-
tions with updated provisions that reflect current 
law.   

1996 and 2007 Amendments to the FLSA Minimum 
Wage 

The current FLSA regulations reference the min-
imum wage in several places, some referring to the 
1981 minimum wage of $3.35 and others referring to 
the 1991 minimum wage of $4.25.  To eliminate the 
current inconsistencies between the FLSA regula-
tions and the statute, the Department revised the 
regulations to refer to the statutory minimum wage 
provision rather than a specific minimum wage.  
Since the final regulations do not include any refer-
ence to a specific minimum wage, the Department 
believes they do not impose the burden of increasing 
the minimum wage from the levels specified in the 
current regulations.  That burden was imposed by 
the statutory changes and is not derived from the 
FLSA regulations.  Thus, the Department concludes 
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that the only incremental effect of this final rule on 
the public from these changes is possibly clearing up 
some confusion.  This differentiates the minimum 
wage provisions from many other rulemakings in 
which the Department is given little statutory dis-
cretion, but nonetheless is still required to update 
the CFR. 

Small Business Job Protection Act of 1996 

Sections 2101 through 2103 of Title II of SBJPA, 
entitled the “Employee Commuting Flexibility Act of 
1996,” amended section 4(a) of the Portal Act, 
29 U.S.C. 254(a), to state that for travel time involv-
ing the employee’s use of employer-provided vehicles 
for commuting at the beginning and end of the work-
day to be considered noncompensable, the use of the 
vehicle must be “conducted under an agreement be-
tween the employer and the employee or the employ-
ee’s representative.”  The Department believes that 
since 1996 the labor market has adjusted to this 
statutory change and that it would be very difficult, 
if not impossible, to estimate the impact of this 
amendment.  It is likely that as part of their overall 
compensation package, some employers and their 
employees have agreed to make the travel time com-
pensable while others have agreed to make it non-
compensable.  In addition, since this provision simp-
ly clarifies that compensability should be subject to 
an agreement, but does not otherwise restrict the 
type of agreement employers and employees may 
reach, the Department believes this provision by its 
nature does not impose a significant burden on the 
public.  Therefore, the Department concludes that 
the final rule will have no measurable effect on the 
public except to possibly clear up some confusion. 



133a 

 

In addition, section 2105 of the SBJPA amended 
the FLSA effective August 20, 1996, by adding sec-
tion 6(g), 29 U.S.C. 206(g), which provides that “[a]ny 
employer may pay any employee [who has not at-
tained the age of 20] of such employer, during the 
first 90 consecutive calendar days after such employ-
ee is initially employed by such employer, a wage 
which is not less than $4.25 an hour.”  The Depart-
ment believes that the labor market has also adjust-
ed to this change during the period since the enact-
ment of the SBJPA.  Although youths would obvious-
ly want to receive the normal minimum wage rather 
than the youth wage, some youths will decide to ac-
cept the lower youth wage in order to gain experience 
in the labor market.  Similarly, although some em-
ployers may want to pay the lower youth wage, some 
may find compliance with the added requirements 
associated with the youth wage not to be worth the 
savings in wages.  Thus, the Department concludes 
that the final rule will have no measurable effect on 
the public except to possibly clear up some confusion. 

Agricultural Workers on Water Storage/Irrigation 
Projects 

Public Law 105–78, 111 Stat. 1467 (Nov. 13, 
1997), amended section 13(b)(12) of the FLSA, 
29 U.S.C. 213(b)(12), by extending the exemption 
from overtime pay requirements applicable to work-
ers on water storage and irrigation projects where at 
least 90 percent of the water is used for agricultural 
purposes, rather than where the water is used exclu-
sively for agricultural purposes.  The Department 
believes that the labor market has also adjusted to 
this change during the period since the enactment of 
the amendment.  Although agricultural workers and 
workers employed on water storage/irrigation pro-
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jects listed in the exemption are not required to be 
paid time and one-half for the hours worked in ex-
cess of 40 in a work week, their overall compensation 
will be determined by market forces.  In some cases, 
employers and their employees will choose some form 
of premium overtime pay (even though it is not man-
dated by the FLSA) while others may choose a higher 
salary with no additional compensation for the hours 
worked in excess of 40 in a week.  In addition, this 
provision applies to a relatively small part of the 
overall U.S. labor force; thus, the Department be-
lieves any possible impacts due to this exemption 
would likely not be substantial.  Therefore, the De-
partment concludes that the final rule will have no 
measurable effect on the public except to possibly 
clear up some confusion. 

Certain Volunteers at Private Non-Profit Food Banks 

Section 1 of the Amy Somers Volunteers at Food 
Banks Act, Public Law 105–221, 112 Stat. 1248 (Aug. 
7, 1998), amended section 3(e) of the FLSA, 
29 U.S.C. 203(e), by adding section (5) to provide that 
the term “employee” does not include individuals 
volunteering solely for humanitarian purposes at 
private nonprofit food banks and who receive grocer-
ies from those food banks.  29 U.S.C. 203(e)(5).  The 
Department believes that the labor market has also 
adjusted to this change during the period since the 
enactment of the amendment.  The Department also 
believes this regulatory change is not likely to cause 
an impact we would consider significant, since its 
application is limited and it simply clarifies that cer-
tain individuals may be considered volunteers. 
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Employees Engaged in Fire Protection Activities 

In 1999, Congress amended section 3 of the 
FLSA, 29 U.S.C. 203, by adding section (y) to define 
“an employee in fire protection activities.”  This 
change in definition impacts fire protection employ-
ees who may be covered by the partial overtime ex-
emption allowed by § 7(k) (29 U.S.C. 207(k)) or the 
overtime exemption for public agencies with fewer 
than five employees in fire protection activities pur-
suant to § 13(b)(20) (29 U.S.C. 213(b)(20)).  The De-
partment believes that these provisions apply to a 
relatively small proportion of the labor market, and 
that the market has adjusted to this change during 
the period since the enactment of the amendment.  
Thus, the Department concludes that the final regu-
latory changes will have no measurable effect on the 
public except to possibly clear up some confusion by 
replacing outdated regulations with updated provi-
sions to reflect current law. 

Stock Options Excluded From the Computation of the 
Regular Rate 

The Worker Economic Opportunity Act enacted 
by Congress on May 18, 2000, amended §§ 7(e) and 
7(h) of the FLSA. 29 U.S.C. 207(e), (h).  In § 7(e), a 
new subsection (8) adds “[a]ny value or income de-
rived from employer-provided grants or rights pro-
vided pursuant to a stock option, stock appreciation 
right, or bona fide employee stock purchase program” 
meeting particular criteria to the types of remunera-
tion that are excluded from the computation of the 
regular rate.  In § 7(h), the amendment clarifies that 
the amounts excluded under § 7(e) may not be count-
ed toward the employer’s minimum wage require-
ment under section 6, and that extra compensation 
excluded pursuant to the new subsection (8) may not 
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be counted toward overtime pay under § 7.  The De-
partment believes that the labor markets have ad-
justed to this statute, which provides additional al-
ternatives for employee compensation, but does not 
otherwise limit or mandate the overall levels of com-
pensation owed to any category of worker.  The final 
regulatory changes merely help to correct any confu-
sion in this area. 

Fair Labor Standards Act Amendments of 1974 and 
1977 

On April 7, 1974, Congress enacted an amend-
ment to section 13(b)(10) of the FLSA, 29 U.S.C. 
213(b)(10).  Public Law 93–259, 88 Stat. 55 (1974).  
This amendment added an overtime exemption for 
salespersons primarily engaged in selling boats (in 
addition to the pre-existing exemption for sellers of 
trailers or aircraft).  This amendment also eliminat-
ed the overtime exemption for partsmen and me-
chanics servicing trailers or aircraft.  The Depart-
ment believes that these provisions apply to a rela-
tively small proportion of the labor market, and that 
the labor market has also adjusted to this change 
during the long period since the enactment of the 
amendment.  Although salespersons primarily en-
gaged in selling boats are not required to be paid 
time and one-half for the hours worked in excess of 
40 in a work week, their overall compensation will be 
determined by market forces.  In some cases, em-
ployers and their employees may choose some form of 
premium overtime pay (even though it is not man-
dated by the FLSA) while others may choose a higher 
salary and commissions with no additional compen-
sation for the hours worked in excess of 40 in a week. 

Similarly, the Department believes that the 
market has adjusted to no exemptions for partsmen 
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and mechanics servicing trailers or aircraft.  Alt-
hough there may have been some short run effects 
related to the statutory change, in the years since 
enactment of the statute, employers and their em-
ployees have adjusted to the overtime requirement.  
Thus, the Department concludes that the final regu-
latory changes will have no measurable effect on the 
public except to possibly clear up some confusion. 

On November 1, 1977, Congress amended section 
3(t) of the FLSA, 29 U.S.C. 203(t). Public Law 95–
151, § 3(a), 91 Stat. 1245. Section 3(t) of the FLSA 
defines the phrase “tipped employee.”  The amend-
ment changed the conditions for taking the tip credit 
when making wage payments to qualifying tipped 
employees under the FLSA.  Prior to the 1977 
amendment, the definition encompassed “any em-
ployee engaged in an occupation in which he custom-
arily and regularly receives more than $20 a month 
in tips.”  The 1977 amendment raised the threshold 
in section 3(t) to $30 a month in tips.  Although the 
mandatory paid wage ($2.13) for tipped employees is 
below the full minimum wage, these workers must 
still receive hourly compensation (cash wages plus 
tips) at least equal to the minimum wage.  Moreover, 
regardless of the minimum wage, if the hourly com-
pensation is too low employers will have trouble find-
ing a sufficient number of workers.  The Department 
believes that the labor market has also adjusted to 
this change during the period since the enactment of 
the amendment and that the regulatory changes will 
have no measurable economic effect on the public ex-
cept to possibly clear up some confusion. 

Meal Credit Under Section 3(m)  

The Department proposed to amend § 531.30 to 
reflect that, with the exception of meals, the employ-
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ee’s acceptance of a facility for which the employer 
seeks to take a 3(m) credit must be voluntary and 
uncoerced.  The Department determined that the 
proposed change would have no measurable econom-
ic impact.  After consideration of the comments re-
ceived, the Department has determined that further 
study of this issue is warranted, and therefore is not 
adopting the proposal.  Because the Department is 
not implementing this proposal, there is no change to 
the status quo.  As a result, the Department does not 
believe that there will be any measurable economic 
impact on the public. 

Section 7(o) Compensatory Time Off 

In 1987, the Department issued final regulations 
implementing a detailed scheme for the accrual and 
use of compensatory time off under Section 7(o).  
29 U.S.C. 207(o).  Section 7(o)(5) governs a public 
employee’s use of accrued compensatory leave.  That 
section states: 

An employee of a public agency which is 
a State, political subdivision of a State, or an 
interstate governmental agency—(A) who 
has accrued compensatory time off author-
ized to be provided under paragraph (1), and 
(B) who has requested the use of such com-
pensatory time, shall be permitted by the 
employee’s employer to use such time within 
a reasonable period after making the request 
if the use of the compensatory time does not 
unduly disrupt the operations of the public 
agency. 

29 U.S.C. 207(o)(5).  As discussed supra, the De-
partment proposed to amend § 553.25(c) to comport 
with appellate court decisions reading the statutory 
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language to state that once an employee requests 
compensatory time off, the employer has a reasona-
ble period of time to allow the employee to use the 
time unless doing so would be unduly disruptive.  
Additionally, the Department proposed to clarify the 
employer’s obligation when denying an employee’s 
request for the use of compensatory time off in 
§ 553.25(d). 

In the NPRM, the Department stated its belief 
that the proposed changes would eliminate some of 
the confusion over the use of compensatory time off.  
The Department stated that it did not believe the 
proposed changes altered the nature of compensatory 
time off rights and responsibilities, but recognized 
that because of uncertainty as to their ability to use 
compensatory time when requested, some employees 
might choose not to accrue compensatory time off, 
thus resulting in some slight economic impacts. 

As already discussed in this preamble, since the 
publication of the NPRM, another appellate court 
has addressed this issue and concluded that the 
statutory language is unclear and the Department’s 
regulations requiring an employer to grant the spe-
cific time requested unless it would unduly disrupt 
the agency’s operations is reasonable.  The Depart-
ment has therefore reexamined its proposal based on 
all the appellate decisions and the public comments 
and has decided not to finalize the proposed revision 
to section 553.25(c) and (d) and to leave the current 
regulation unchanged consistent with its longstand-
ing position that employees are entitled to use com-
pensatory time on the date requested absent undue 
disruption to the agency.  Because the proposed 
changes will not be implemented, the Department 
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does not believe that there will be any measurable 
economic impact on the public. 

Fluctuating Workweek Method of Computing Over-
time Under 29 C.F.R. 778.114 

The Department proposed to modify the regula-
tion at 29 CFR 778.114 addressing the fluctuating 
workweek method of computing overtime compensa-
tion for salaried nonexempt employees.  The pro-
posed regulation provided that bona fide bonus or 
premium payments would not invalidate the fluctu-
ating workweek method of compensation, but that 
such payments (as well as “overtime premiums”) 
must be included in the calculation of the regular 
rate unless they are excluded by FLSA sections 
7(e)(1)–(8).  Paying employees bonus or premium 
payments for certain activities such as working un-
desirable hours is a common and beneficial practice 
for both employers and their employees.   

For the reasons discussed earlier in this pream-
ble, while the Department continues to believe that 
the payment of bonus and premium payments can be 
beneficial for employees in many other contexts, we 
have concluded that unless such payments are over-
time premiums, they are incompatible with the fluc-
tuating workweek method of computing overtime 
under section 778.114.  Therefore the final rule does 
not implement this proposed provision.  Because the 
proposed changes will not be implemented, the De-
partment does not believe that there will be any 
measurable economic impact on the public. 

1. Executive Orders 12866 and 13563 (Regulatory 
Review) 

The Department does not believe that incorporat-
ing these statutory amendments into the FLSA and 
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Portal Act regulations will impose measurable costs 
on private or public sector entities.  The final rule 
changes should not result in additional compliance 
costs for regulated entities because employers have 
been obligated to comply with the underlying statu-
tory provisions for many years.  With this action, 
DOL is merely bringing up-to-date regulatory provi-
sions that were superseded years ago. 

2. Regulatory Flexibility Act 

Furthermore, because the final rule will not im-
pose any measurable costs on employers, both large 
and small entities, the Department has determined 
that it would not have a significant economic impact 
on a substantial number of small entities within the 
meaning of the Regulatory Flexibility Act (5 U.S.C. 
601 et seq.).  The Department certified to the Chief 
Counsel for Advocacy to this effect at the time the 
NPRM was published.  The Department received no 
contrary comments that questioned the Depart-
ment’s analysis or conclusions in this regard.  Conse-
quently, the Department certifies once again pursu-
ant to 5 U.S.C. 604 that the revisions being imple-
mented in connection with promulgating this final 
rule will not have a significant economic impact on a 
substantial number of small entities.  Accordingly, 
the Department need not prepare a regulatory flexi-
bility analysis. 

*     *     * 

PART 531—WAGE PAYMENTS UNDER THE 
FAIR LABOR STANDARDS ACT OF 1938 

■ 6.  The authority citation for part 531 is revised to 
read as follows: 

Authority:  Sec. 3(m), 52 Stat. 1060; sec. 2, 75 
Stat. 65; sec. 101, 80 Stat. 830; sec. 29(B), 88 Stat. 
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55, Pub. L. 93–259; Pub. L. 95–151, 29 U.S.C. 203(m) 
and (t); Pub. L. 104–188, § 2105(b); Pub. L. 110–28, 
121 Stat. 112. 

§ 531.7 [Removed and Reserved] 

■ 7.  Remove and reserve § 531.7. 

■ 8.  Amend § 531.36 by revising paragraph (a) to 
read as follows: 

§ 531.36 Nonovertime workweeks. 

(a) When no overtime is worked by the employ-
ees, section 3(m) and this part apply only to the ap-
plicable minimum wage for all hours worked.  To il-
lustrate, where an employee works 40 hours a week 
at a cash wage rate of at least the applicable mini-
mum wage and is paid that amount free and clear at 
the end of the workweek, and in addition is fur-
nished facilities, no consideration need be given to 
the question of whether such facilities meet the re-
quirements of section 3(m) and this part, since the 
employee has received in cash the applicable mini-
mum wage for all hours worked.  Similarly, where an 
employee is employed at a rate in excess of the appli-
cable minimum wage and during a particular work-
week works 40 hours for which the employee receives 
at least the minimum wage free and clear, the em-
ployer having deducted from wages for facilities fur-
nished, whether such deduction meets the require-
ment of section 3(m) and subpart B of this part need 
not be considered, since the employee is still receiv-
ing, after the deduction has been made, a cash wage 
of at least the minimum wage for each hour worked.  
Deductions for board, lodging, or other facilities may 
be made in nonovertime workweeks even if they re-
duce the cash wage below the minimum wage, pro-
vided the prices charged do not exceed the “reasona-
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ble cost” of such facilities.  When such items are fur-
nished the employee at a profit, the deductions from 
wages in weeks in which no overtime is worked are 
considered to be illegal only to the extent that the 
profit reduces the wage (which includes the “reason-
able cost” of the facilities) below the required mini-
mum wage.  Facilities must be measured by the re-
quirements of section 3(m) and this part to deter-
mine if the employee has received the applicable 
minimum wage in cash or in facilities which may be 
legitimately included in “wages” payable under the 
Act.  
* * * * * 

■ 9.  Revise § 531.37 to read as follows: 

§ 531.37 Overtime workweeks. 

(a) Section 7 requires that the employee receive 
compensation for overtime hours at “a rate of not less 
than one and one-half times the regular rate at 
which he is employed.”  When overtime is worked by 
an employee who receives the whole or part of his or 
her wage in facilities and it becomes necessary to de-
termine the portion of wages represented by facili-
ties, all such facilities must be measured by the re-
quirements of section 3(m) and subpart B of this 
part.  It is the Administrator’s opinion that deduc-
tions may be made, however, on the same basis in an 
overtime workweek as in nonovertime workweeks 
(see § 531.36), if their purpose and effect are not to 
evade the overtime requirements of the Act or other 
law, providing the amount deducted does not exceed 
the amount which could be deducted if the employee 
had only worked the maximum number of straight-
time hours during the workweek.  Deductions in ex-
cess of this amount for such articles as tools or other 
articles which are not “facilities” within the meaning 



144a 

 

of the Act are illegal in overtime workweeks as well 
as in nonovertime workweeks.  There is no limit on 
the amount which may be deducted for “board, lodg-
ing, or other facilities” in overtime workweeks (as in 
workweeks when no overtime is worked), provided 
that these deductions are made only for the “reason-
able cost” of the items furnished.  These principles 
assume a situation where bona fide deductions are 
made for particular items in accordance with the 
agreement or understanding of the parties.  If the 
situation is solely one of refusal or failure to pay the 
full amount of wages required by section 7, these 
principles have no application.  Deductions made on-
ly in overtime workweeks, or increases in the prices 
charged for articles or services during overtime 
workweeks will be scrutinized to determine whether 
they are manipulations to evade the overtime re-
quirements of the Act. 

(b) Where deductions are made from the stipu-
lated wage of an employee, the regular rate of pay is 
arrived at on the basis of the stipulated wage before 
any deductions have been made.  Where board, lodg-
ing, or other facilities are customarily furnished as 
additions to a cash wage, the reasonable cost of the 
facilities to the employer must be considered as part 
of the employee’s regular rate of pay.  See Walling v. 
Alaska Pacific Consolidated Mining Co., 152 F.2d 
812 (9th Cir. 1945), cert. denied, 327 U.S. 803.   

■ 10.  Remove the undesignated center heading 
above § 531.50. 
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■ 11.  Designate §§ 531.50 through 531.60 as sub-
part D, and add a heading for subpart D to read as 
follows: 

Subpart D—Tipped Employees 

■ 12.  Revise § 531.50 to read as follows: 

§ 531.50 Statutory provisions with respect to 
tipped employees. 

(a) With respect to tipped employees, section 
3(m) provides that, in determining the wage an em-
ployer is required to pay a tipped employee, the 
amount paid such employee by the employee’s em-
ployer shall be an amount equal to— 

(1) the cash wage paid such employee which for 
purposes of such determination shall be not less than 
the cash wage required to be paid such an employee 
on August 20, 1996 [i.e., $2.13]; and 

(2) an additional amount on account of the tips 
received by such employee which amount is equal to 
the difference between the wage specified in para-
graph (1) and the wage in effect under section 
206(a)(1) of this title. 

(b) “Tipped employee” is defined in section 3(t) of 
the Act as follows: Tipped employee means any em-
ployee engaged in an occupation in which he custom-
arily and regularly receives more than $30 a month 
in tips. 
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§§ 531.51, 531.56, 531.57, 531.58 [Amended] 

■ 13.  In addition to the amendments set forth 
above, in 29 CFR part 531, remove the words “$20” 
and add, in their place, the words “$30” wherever 
they appear in the following places: 

■ a.  Section 531.51; 

■ b.  Section 531.56, the section heading and para-
graphs (a) through (e); 

■ c.  Section 531.57; and 

■ d.  Section 531.58. 

■ 14.  Amend § 531.52 by revising the second sen-
tence to the end of the paragraph to read as follows: 

§ 531.52 General characteristics of “tips.” 

* * * Whether a tip is to be given, and its 
amount, are matters determined solely by the cus-
tomer, who has the right to determine who shall be 
the recipient of the gratuity.  Tips are the property of 
the employee whether or not the employer has taken 
a tip credit under section 3(m) of the FLSA.  The em-
ployer is prohibited from using an employee’s tips, 
whether or not it has taken a tip credit, for any rea-
son other than that which is statutorily permitted in 
section 3(m):  As a credit against its minimum wage 
obligations to the employee, or in furtherance of a 
valid tip pool.  Only tips actually received by an em-
ployee as money belonging to the employee may be 
counted in determining whether the person is a 
“tipped employee” within the meaning of the Act and 
in applying the provisions of section 3(m) which gov-
ern wage credits for tips. 
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■ 15.  Amend § 531.54 by adding two sentences to 
the end of the paragraph to read as follows: 

§ 531.54 Tip pooling. 

* * * Section 3(m) does not impose a maximum 
contribution percentage on valid mandatory tip 
pools, which can only include those employees who 
customarily and regularly receive tips.  However, an 
employer must notify its employees of any required 
tip pool contribution amount, may only take a tip 
credit for the amount of tips each employee ultimate-
ly receives, and may not retain any of the employees’ 
tips for any other purpose. 

■ 16.  Revise § 531.55 to read as follows: 

§ 531.55 Examples of amounts not received as 
tips. 

(a) A compulsory charge for service, such as 15 
percent of the amount of the bill, imposed on a cus-
tomer by an employer’s establishment, is not a tip 
and, even if distributed by the employer to its em-
ployees, cannot be counted as a tip received in apply-
ing the provisions of section 3(m) and 3(t).  Similarly, 
where negotiations between a hotel and a customer 
for banquet facilities include amounts for distribu-
tion to employees of the hotel, the amounts so dis-
tributed are not counted as tips received. 

(b) As stated above, service charges and other 
similar sums which become part of the employer’s 
gross receipts are not tips for the purposes of the Act.  
Where such sums are distributed by the employer to 
its employees, however, they may be used in their 
entirety to satisfy the monetary requirements of the 
Act. 
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■ 17.  Amend § 531.56 by revising the last sentence 
in paragraph (d) to read as follows: 

§ 531.56 “More than $30 per month in tips.” 

* * * * * 

(d) * * * It does not govern or limit the determi-
nation of the appropriate amount of wage credit un-
der section 3(m) that may be taken for tips under 
section 6(a)(1) (tip credit equals the difference be-
tween the minimum wage required by section 6(a)(1) 
and $2.13 per hour). 

* * * * * 

■ 18.  Revise § 531.59 to read as follows: 

§ 531.59 The tip wage credit. 

(a) In determining compliance with the wage 
payment requirements of the Act, under the provi-
sions of section 3(m) the amount paid to a tipped em-
ployee by an employer is increased on account of tips 
by an amount equal to the formula set forth in the 
statute (minimum wage required by section 6(a)(1) of 
the Act minus $2.13), provided that the employer 
satisfies all the requirements of section 3(m).  This 
tip credit is in addition to any credit for board, lodg-
ing, or other facilities which may be allowable under 
section 3(m).   

(b) As indicated in § 531.51, the tip credit may be 
taken only for hours worked by the employee in an 
occupation in which the employee qualifies as a 
“tipped employee.”  Pursuant to section 3(m), an em-
ployer is not eligible to take the tip credit unless it 
has informed its tipped employees in advance of the 
employer’s use of the tip credit of the provisions of 
section 3(m) of the Act, i.e.:  The amount of the cash 
wage that is to be paid to the tipped employee by the 
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employer; the additional amount by which the wages 
of the tipped employee are increased on account of 
the tip credit claimed by the employer, which amount 
may not exceed the value of the tips actually received 
by the employee; that all tips received by the tipped 
employee must be retained by the employee except 
for a valid tip pooling arrangement limited to em-
ployees who customarily and regularly receive tips; 
and that the tip credit shall not apply to any employ-
ee who has not been informed of these requirements 
in this section.  The credit allowed on account of tips 
may be less than that permitted by statute (mini-
mum wage required by section 6(a)(1) minus $2.13); 
it cannot be more.  In order for the employer to claim 
the maximum tip credit, the employer must demon-
strate that the employee received at least that 
amount in actual tips.  If the employee received less 
than the maximum tip credit amount in tips, the 
employer is required to pay the balance so that the 
employee receives at least the minimum wage with 
the defined combination of wages and tips.  With the 
exception of tips contributed to a valid tip pool as de-
scribed in § 531.54, the tip credit provisions of sec-
tion 3(m) also require employers to permit employees 
to retain all tips received by the employee. 

■ 19.  Amend § 531.60(a) by removing the para-
graph designation “(a)” and revising the first and 
third sentences to read as follows: 

§ 531.60 Overtime payments. 

When overtime is worked by a tipped employee 
who is subject to the overtime pay provisions of the 
Act, the employee’s regular rate of pay is determined 
by dividing the employee’s total remuneration for 
employment (except statutory exclusions) in any 
workweek by the total number of hours actually 
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worked by the employee in that workweek for which 
such compensation was paid.  * * * In accordance 
with section 3(m), a tipped employee’s regular rate of 
pay includes the amount of tip credit taken by the 
employer per hour (not in excess of the minimum 
wage required by section 6(a)(1) minus $2.13), the 
reasonable cost or fair value of any facilities fur-
nished to the employee by the employer, as author-
ized under section 3(m) and this part 531, and the 
cash wages including commissions and certain bo-
nuses paid by the employer. * * * 

* * * * * 

*     *     * 
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APPENDIX F 

No. 14-1485 

IN THE UNITED STATES COURT OF APPEALS 
FOR THE FOURTH CIRCUIT 

MOHAMMAD SAZZAD JAHIR, et al., 

       Plaintiffs-Appellants, 

v. 

RYMAN HOSPITALITY INDUSTRIES, INC. et al., 

       Defendants-Appellees. 

ON APPEAL FROM THE UNITED STATES 
DISTRICT COURT FOR THE DISTRICT OF 

MARYLAND 

BRIEF FOR THE UNITED STATES AS AMICUS 
CURIAE SUPPORTING EACH PARTY IN PART 

REGARDING AFFIRMANCE OR REVERSAL 

*     *     * 

CONCISE STATEMENT OF INTEREST OF 
AMICUS CURIAE 

The Secretary of Labor administers and enforces 
the Fair Labor Standards Act (“FLSA”), 29 U.S.C. 
§ 201 et seq., including the 1974 Amendments to the 
FLSA (codified at section 3(m) of the FLSA, 
29 U.S.C. § 203(m)), which are at issue in this case.  
Congress expressly vested the Secretary with broad 
authority to prescribe “rules, regulations, and or-
ders” implementing the 1974 Amendments. Pub. L. 
No. 93-259, § 29(b), 88 Stat. 55.  Pursuant to that au-
thority, the Secretary issued the 2011 tip-pooling 
regulations, which the district court has questioned 



152a 

 

in the instant case.  The Secretary has a compelling 
interest in defending those regulations, and in the 
correct interpretation and application of the FLSA.  
The United States therefore files this amicus brief to 
aid the Court in its deliberations. 

STATEMENT OF THE CASE 

A. Statutory and Regulatory Background 

1. The FLSA was passed by Congress in 1938 as 
remedial legislation intended to benefit and protect 
workers.  See Barrentine v. Ark.-Best Freight Sys., 
Inc., 450 U.S. 728, 739 (1981); Rutherford Food Corp. 
v. McComb, 331 U.S. 722, 727 (1947).  One of the 
primary purposes of the FLSA is to protect workers 
from “substandard wages and oppressive working 
hours.”  Barrentine, 450 U.S. at 739; see 29 U.S.C. 
§ 202(a), (b) (stating Congress’s intent to eliminate 
substandard labor conditions).  “[T]he FLSA was de-
signed to give specific minimum protections to indi-
vidual workers and to ensure that each employee 
covered by the Act would receive ‘[a] fair day’s pay 
for a fair day’s work’ and would be protected from the 
evil of ‘overwork’ as well as ‘underpay.’”  Barrentine, 
450 U.S. at 739 (quoting Overnight Motor Transp. 
Co. v. Missel, 316 U.S. 572, 578 (1942) (quoting 
81 Cong. Rec. 4983 (1937) (message of President 
Roosevelt))).   

The Secretary of Labor is responsible for admin-
istration and enforcement of the FLSA.  See 
29 U.S.C. §§ 204(a)-(b), 216(c), 217.  More specifical-
ly, Congress has expressly vested the Secretary with 
broad authority to prescribe “rules, regulations, and 
orders” implementing the 1974 FLSA Amendments, 
at issue herein.  Pub. L. No. 93-259, § 29(b), 88 Stat. 
55. 
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Under FLSA section 3(m), 29 U.S.C. § 203(m), an 
employer may take a partial credit (known as a “tip 
credit”) against its minimum wage obligations to its 
tipped employees if the employer meets certain re-
quirements, including that those employees retain 
all of their tips.  The same provision, however, per-
mits employers to distribute tips through mandatory 
“pooling” of the tips of employees who “customarily 
and regularly receive tips.”  Id. 

Section 3(m) was enacted in what is essentially 
its present form in the 1974 amendments to the 
FLSA.  According to the Senate Report that accom-
panied the enactment of the 1974 amendments, Con-
gress intended the amendments to provide “stronger 
protection” for tipped employees and “to ensure the 
fair operation of this provision.”  S. Rep. No. 93-690, 
at 42 (Feb. 22, 1974).  Congress advised the Secre-
tary to “take every precaution to insure that the 
[tipped] employee does in fact receive tips amounting 
to 50 percent of the applicable minimum wage before 
crediting that amount against the [employer’s] min-
imum wage [obligation]”.  Id. at 43. To that end, 
Congress stated that its intent in enacting the 1974 
amendments was to make clear that “all tips re-
ceived by such employee must be retained by the 
employee.”  Id.  The Senate Report also states that 
the requirement that tipped employees retain their 
tips was not “intended to discourage the practice of 
pooling, splitting, or sharing tips with employees 
who customarily and regularly receive tips.”  Id. 

Prior to the 1974 amendments, the Supreme 
Court had held in Williams v. Jacksonville Terminal 
Co., 315 U.S. 386 (1942), that an agreement to turn 
over or to redistribute tips is presumptively valid, 
because at that time the FLSA did not define the 
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term “wages” to have any “fixed meaning either in-
cluding or excluding gratuities.”  Id. at 407.  The first 
version of the FLSA’s tip credit provision, enacted in 
1966, was understood by the Department of Labor 
(“DOL”) essentially to codify that rule, as reflected in 
DOL’s implementing regulations, adopted in 1967.  
See Pub. L. No. 89-601, §§ 101(a), 201 (a), 80 Stat. 
830 (1966); 29 C.F.R. §§ 531.50-531.60, published at 
32 Fed. Reg. 13,575 (1967).  After the 1974 amend-
ments, however, DOL took the position in several 
administrative guidelines and opinion letters that 
those amendments establish the general principle 
that tips belong to the employee, subject only to two 
very narrow exceptions where the employer pools 
tips among customarily and regularly tipped employ-
ees or credits some of the employees’ tips against its 
minimum wage obligations. DOL did not actually 
change its pre-1974 regulations, however, and did 
not issue a notice of proposed rulemaking (“NPRM”) 
to do so until 2008. 

2. In the proposed rules, the Secretary stated 
that the rulemaking was intended to revise its FLSA 
regulations that had become “out of date because of 
subsequent legislation [and] court decisions.” 73 Fed. 
Reg. 43,654 (2008).  More specifically, the Secretary 
explained that the proposed revisions were intended 
to conform the regulations to FLSA amendments 
passed since 1967 and requested comment on “all is-
sues related to this notice of proposed rulemaking.”  
See id. at 43,654-55.  As part of this omnibus rule-
making effort, the Secretary focused on the tip credit 
aspect of the statute.  The agency proposed to update 
its 1967 regulations (specifically 29 C.F.R. §§ 531.52, 
531.55(a), 531.55(b), and 531.59(b)) by “incorpo-
rat[ing] the 1974 amendments, the legislative histo-
ry, subsequent court decisions, and the Department’s 
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interpretations”; and by “eliminat[ing] references to 
employment agreements providing either that tips 
are the property of the employer or that employees 
will turn tips over to their employers and clarify[ing] 
that the availability of the tip credit provided by sec-
tion 3(m) requires that all tips received must be paid 
out to the tipped employees in accordance with the 
1974 amendments.”  73 Fed. Reg. at 43,659-60.  The 
proposed rules also discussed in detail the Secre-
tary’s longstanding interpretation of the 1974 
amendments as set forth in Department opinion let-
ters and the agency’s Field Operations Handbook, 
among other written agency guidance.  See id.  To 
that end, the proposed rule states in relevant part 
that “[w]here an employee is being paid wages no 
more than the minimum wage, the employer is pro-
hibited from using an employee’s tips for any reason 
other than to make up the difference between the re-
quired cash wage paid and the minimum wage or in 
furtherance of a valid tip pool.”  Id. at 43,667. 

3. In the request for public comment, the Secre-
tary specifically asked for “comments on all issues 
related to [the] notice of proposed rulemaking.”  Id. 
at 43,655.  Business associations, unions, labor and 
employment practitioners, and labor advocacy organ-
izations all submitted comments on the Depart-
ment’s proposed regulations, including the Depart-
ment’s specific proposal to issue new rules eliminat-
ing references to employment agreements providing 
that tips are the property of the employer.  See 
76 Fed. Reg. 18,832, 18839-42 (2011).  Commenters 
representing a variety of interests, such as business 
interests, employers, and employees, submitted 
comments.  Many of these commenters generally 
supported the Secretary’s proposed rules, although 



156a 

 

some expressed concern regarding the wording of the 
proposed rules.  See id. at 18,840-41. 

For example, the AFL-CIO noted that the Secre-
tary’s proposed “‘regulatory language – whether in-
tended by the Department or the result of poor draft-
ing – seems to permit employers to take the employ-
ee’s tips if they are paid the minimum wage or great-
er [which] was barred by Congress in 1974.’”  76 Fed. 
Reg. at 18,840 (internal citation omitted).  The AFL-
CIO “cited numerous opinion letters and court deci-
sions for the conclusion that, whether or not an em-
ployer claims any tip credit, the employee must re-
tain all tips….”  Id.  Another commenter criticized 
the proposed rules for “creat[ing] confusion with re-
spect to the ownership of tips” and recommended 
that the Secretary “clarify that tips are the property 
of the employee who receives them and that the tip 
retention requirement applies even if the employer 
pays a wage in excess of the minimum wage.”  Id.  In 
that regard, many “commenters noted that the legis-
lative history clarifies that Congress wanted in 1974 
‘to make clear [its] original intent that … all tips re-
ceived [by tipped employees were to] be paid out to 
tipped employees.’”  Id.  As the record demonstrates, 
the Secretary received comments that both support-
ed and criticized the proposed rules.  See, e.g., id. at 
18,840-41. 

4. While its NPRM was pending, DOL partici-
pated as amicus In support of an employee who was 
challenging a tip-pooling arrangement in Cumbie v. 
Woody Woo, Inc., 596 F.3d 577 (9th Cir. 2010).  The 
agency took the position that Section 3(m) sets forth 
the only permissible uses of an employee’s tips, and 
that in keeping with congressional intent, the statu-
tory limitations must be read to apply even when an 
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employer does not take a tip credit.  The Ninth Cir-
cuit disagreed, holding that “the plain text” of Sec-
tion 3(m) “imposes conditions on taking a tip credit 
and does not state freestanding requirements per-
taining to all tipped employees.”  Id. at 581.  Woody 
Woo repeatedly stressed, however, that the case 
arose in a context where the employer was inde-
pendently paying its employees more than the feder-
al minimum wage, and was not seeking to use tips to 
satisfy federal minimum wage requirements.  See id. 
at 578, 579 & n.7, 582-83.   

5. On April 5, 2011, the Secretary published the 
rules at issue here.  After carefully considering all of 
the comments received, the Secretary stated that the 
Department “agree[d] with the analysis in the com-
ments that tips are the property of the employee, and 
that Congress deliberately amended the FLSA’s tip 
credit provisions in 1974 to clarify that section 3(m) 
provides the only permitted uses of an employee’s 
tips – through a tip credit or a valid tip pool among 
only those employees who customarily and regularly 
receive tips.”  76 Fed. Reg. at 18,841. 

The challenged rules represent DOL’s effort to 
close a loophole created in section 3(m) by preventing 
employers who choose not to take a tip credit from 
using their employees’ tips to a greater extent than 
employers who do take a tip credit.  See 73 Fed. Reg. 
43,654, 43,659-60 (2008); 76 Fed. Reg. 18,832, 18,842 
(2011).  As the Secretary explained, “[i]f an employer 
could avail itself of this loophole, it would have no 
reason to ever elect the tip credit because, instead of 
using only a portion of its employees’ tips to fulfill its 
minimum wage obligation, it could use all of its em-
ployees’ tips to fulfill its entire minimum wage obli-
gation to the tipped employees or other employees.”  
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76 Fed. Reg. at 18,842.  Thus, the rules prevent em-
ployers from circumventing their minimum wage ob-
ligation.  See id. (explaining that “if there are no re-
strictions on an employer’s use of its employees’ tips 
when it does not utilize a tip credit, the employer can 
… mandate that employees turn over all of their tips 
and use those tips to pay the minimum wage”). 

The preamble to the final rule discusses at 
length the Ninth Circuit’s decision in Woody Woo, 
which was decided after the Secretary published the 
NPRM but before publication of the Final Rule, and 
held that section 3(m) applies only to employers who 
take a tip credit and does not itself impose any limi-
tations on the use of an employee’s tips when a tip 
credit is not taken.  Id. at 18,841-42.  The Secretary 
stated that DOL “respectfully believes that Woody 
Woo was wrongly decided”; that the Court’s “‘plain 
meaning’ construction was unsupportable”; and that 
the “fact that section 3(m) does not expressly address 
the use of an employee’s tips when a tip credit is not 
taken leaves a ‘gap’ in the statutory scheme, which 
the Department has reasonably filled through its 
longstanding interpretation of section 3(m).”  Id. at 
18,841, 18,842.  Accordingly, the new rules “make 
clear that tips are the property of the employee, and 
that section 3(m) sets forth the only permitted uses 
of an employee’s tips – either through a tip credit or 
a valid tip pool – whether or not the employer has 
elected the tip credit.”  Id. at 18,842. 

The Final Rule went into effect on May 5, 2011.  
See 76 Fed. Reg. at 18,832.  It states in relevant part 
that “tips are the property of the employee whether 
or not the employer has taken a tip credit under sec-
tion 3(m) of the FLSA” and that “[t]he employer is 
prohibited from using an employee’s tips, whether or 
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not it has taken a tip credit, for any reason other 
than that which is statutorily permitted in section 
3(m):  As a credit against its minimum wage obliga-
tions to the employee, or in furtherance of a valid tip 
pool.”  Id. at 18,855. 

B. Facts of this Case 

The facts and history of this private action alleg-
ing unlawful tip pooling are set forth in the briefs of 
the parties, and we will not belabor them here.1  
Briefly, the case concerns the same 2011 DOL tip-
pooling regulations that were invalidated in Oregon 
Restaurant and Lodging Ass’n, v. Perez, 
948 F. Supp.2d 1217 (D. Or. 2013), appeal pending, 
No. 13-35765 (9th Cir.) (“ORLA”), a case in which 
DOL is a party.  The instant case was brought by 
three servers at defendants’ dining facilities who ob-
jected to the pooling of their tips, claiming that it vio-
lated section 3(m).  The district court rejected plain-
tiffs’ tip-pooling claim, finding the rationale of ORLA 
persuasive and therefore questioning the regula-
tions, essentially on the ground that they are incon-
sistent with the clear intent of Congress in the 
FLSA, as determined by the Ninth Circuit in Woody 
Woo, supra, and the district court in ORLA.  See Dis-
trict Court Hearing Transcript (“Hearing Tran-
script”) 60-62, Appellants’ Appendix (“App.”) 130-132 
(orally stating court’s reasons for granting defend-
ants’ motion to dismiss).  Specifically, the court stat-
ed:  “[s]uffice it to say I agree with the defendants 
that to the extent that any federal regulation is seek-

                                            
 1 This amicus brief focuses exclusively on Count I of plain-

tiffs’ amended complaint, which raises the FLSA tip-pooling 

issue. 
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ing to expand the tip-pooling arrangement provision 
in Section 3(m) to places in which the tip credit is not 
being taken, they have exceeded their authority and 
we don’t get past step one of the Chevron analysis in 
terms of deference.”  Id. at 61-62, App. 131-132. 

SUMMARY OF ARGUMENT 

The issue before the Court potentially affects the 
livelihood of thousands of tipped employees through-
out the Fourth Circuit.  The district court’s rationale 
suggests that employers may ignore the Secretary’s 
duly promulgated regulations designed to preserve a 
tipped employee’s right to receive the minimum wage 
while keeping his or her own tips, when the employ-
ers do not opt for the tip credit expressly authorized 
by the FLSA. That rationale is wrong – but because 
plaintiffs do not have a viable cause of action here, 
the issue is not properly before the Court.   

1. Because plaintiffs are not pursuing minimum 
wage claims or overtime claims, but instead are seek-
ing only to collect improperly withheld tips, they do 
not have a cause of action under the FLSA.  There is 
no cause of action under the relevant provision, 
29 U.S.C. § 216(b), for a freestanding “tip” claim un-
der 29 U.S.C. § 203(m) that is divorced from a mini-
mum wage claim or an overtime claim.  

2. If the Court nonetheless reaches the merits, 
the district court’s repudiation of the 2011 tip-
pooling regulations is untenable.  The court errone-
ously stated that the regulations are inconsistent 
with the FLSA.  Under the plain text of the 1974 
FLSA Amendments, the Secretary has broad author-
ity to implement the terms of those amendments 
through her rulemaking power.  See Pub. L. No. 93-
259, § 29(b), 88 Stat. 55.  Pursuant to that express 
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delegation of power, the Secretary issued the regula-
tions challenged here to address an issue that Con-
gress did not address when it amended section 3(m) 
of the FLSA:  whether an employer that does not 
take a tip credit against its minimum wage obliga-
tions may take ownership of its employees’ tips and 
use those tips for any purpose it chooses, including to 
subsidize its minimum wage obligations.  Those rules 
resolve that issue, providing that tips belong to the 
employees who receive them, and that employers 
may use an employee’s tips only to take a tip credit 
under section 3(m) or in furtherance of a valid tip 
pooling agreement, regardless of whether the em-
ployer takes a tip credit.  The Secretary’s promulga-
tion of the challenged rules falls well within the 
broad authority granted by Congress to implement 
the 1974 Amendments. 

3. Finally, defendants’ reliance upon the ORLA 
injunction is misplaced.  That order does not apply in 
a private action. 

ARGUMENT 

I. BECAUSE THEY DO NOT ALLEGE MINI-
MUM WAGE OR OVERTIME VIOLATIONS, 
PLAINTIFFS DO NOT HAVE A CAUSE OF 
ACTION UNDER THE FLSA. 

The record establishes that plaintiffs are not in-
voking the minimum wage or overtime provisions of 
the FLSA.  See Amended Complaint ¶ 16, App.14; 
Hearing Transcript 30, App. 100.  To discharge its 
duty to the Court, DOL is constrained to point out 
that because plaintiffs are not pursuing minimum 
wage claims or overtime claims, but instead seek on-
ly to collect improperly withheld tips, they do not 
have a cause of action under the FLSA.  There is no 
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cause of action under the relevant provision, 
29 U.S.C. § 216(b), for a freestanding “tip” claim un-
der 29 U.S.C. § 203(m) that is divorced from a mini-
mum wage claim or an overtime claim.2  While DOL 
defends the validity of the 2011 regulations, see Part 
II, infra, this case is not a proper vehicle for resolu-
tion of that issue.   

II. THE SECRETARY’S 2011 TIP-POOLING 
REGULATIONS ARE CONSISTENT WITH 
SECTION 3(m) OF THE FLSA AND WOODY 
WOO, REPRESENT A PERMISSIBLE 
READING OF THE STATUTE, AND ARE 
ENTITLED TO DEFERENCE UNDER 
CHEVRON. 

When an employer uses tips for its own purposes, 
whether to supplement wage payments to non-tipped 
employees through an invalid tip pool or to otherwise 
offset its own business expenses, such as by taking 
the tips directly from employees and putting them in 
the cash register, it is in effect making a deduction 
from employees’ wages.  The use of tips by the em-
ployer for its own purposes permits the employer to 
shift its costs to its employees in the same manner as 
if the employer required employees to purchase a 
uniform or required equipment.   

To this end, DOL is not regulating the employer’s 
use of the tips; it is regulating the employer’s statu-

                                            
 2 29 U.S.C. § 216(b) states in pertinent part that “[a]ny em-

ployer who violates the provisions of section 206 [the minimum 

wage provision] or section 207 [the overtime provision] of this 

title shall be liable to the employee or employees affected in the 

amount of their unpaid minimum wages, or their unpaid over-

time compensation, as the case may be, and in an additional 

equal amount as liquidated damages.”  29 U.S.C. § 216(b). 
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tory wage payment obligation.  Depending on the 
amount of direct wage payment made by the employ-
er, the deduction may bring an employee below the 
minimum wage.  This would constitute a violation of 
the FLSA, because an employer cannot be permitted 
to undermine the minimum wage and overtime 
guarantees of the FLSA by paying an employee wag-
es and then requiring the employee to bear a portion 
of the employer’s expenses. 

The district court held that the 2011 tip-pooling 
regulations are not entitled to deference under Chev-
ron U.S.A. Inc. v. Natural Resources Defense Council, 
Inc., 467 U.S. 837 (1984), because they are incon-
sistent with the unambiguous intent of Congress.  
That ruling is mistaken.  A proper Chevron analysis 
refutes the court’s conclusion.   

A. Congress Did Not Preclude The 
Secretary From Promulgating A Rule 
That Prevents Employers Who Do Not 
Use The Statutory Tip Credit From 
Subsidizing Their Entire Minimum 
Wage Obligation Using Their 
Employees’ Tips. 

The Court’s review of a claim that the Secretary’s 
rules are inconsistent with statutory provisions is 
governed by the standard articulated in Chevron, 
which requires the Court to employ a two-part in-
quiry.  See 467 U.S. at 842-43; see also, e.g., Regis v. 
Holder, 769 F.3d 878, 881 (4th Cir. 2014).  First, the 
Court must determine whether Congress has directly 
addressed the use of an employee’s tips when an em-
ployer does not take a tip credit in the FLSA.  See 
Chevron, supra; Regis, supra.  If Congress has not 
directly addressed the disputed issue, the Court 
must proceed to the second step of the Chevron test; 
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under that step, the Court does not simply impose its 
own construction on the statute, but instead deter-
mines whether the Secretary’s interpretation is 
based on a permissible construction of the statute.  
Chevron, supra; Regis, supra; see also Nat’l Cable & 
Telecomms. Ass’n v. Brand X Internet Servs., 
545 U.S. 967, 980 (2005) (“Brand X”). 

1. Here, the district court held that the inquiry 
should end at Chevron step one because the plain 
meaning of section 3(m) forecloses the Secretary’s 
challenged rule.  This ruling is wrong.  The relevant 
inquiry under Chevron step one is “whether the stat-
ute unambiguously forbids the Agency’s interpreta-
tion,” Barnhart v. Walton, 535 U.S. 212, 218 (2002), 
and section 3(m) does not do so.  As explained more 
fully below, when Congress enacted the 1974 FLSA 
amendments, it did not include statutory text that 
addresses whether employers who do not take a tip 
credit may utilize their employees’ tips.  The text of 
the FLSA is silent on this issue.  And, because nei-
ther section 3(m) nor any other FLSA provision 
demonstrates that Congress expressly (or implicitly) 
concluded that employers should be permitted to 
commandeer their employees’ tips if they do not take 
a statutory tip credit, DOL exercised its broad rule-
making authority to fill this gap. 

Nothing in the text of section 3(m) of the FLSA 
mandates that employers who do not invoke the 
statutory tip credit have control of their employees’ 
tips such that they are entitled to use them for their 
own purposes.  As the Supreme Court has recog-
nized, “the FLSA explicitly leaves gaps” that Con-
gress expressly granted the Secretary of Labor broad 
authority “to fill [] through rules and regulations.”  
Long Island Care at Home, Ltd. v. Coke, 551 U.S. 
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158, 165 (2007); see also Pub. L. 93-259, §29(B), 
88 Stat. 55 (vesting in the Secretary the authority to 
prescribe “rules, regulations, and orders” implement-
ing the 1974 amendments).  This broad authority in-
cludes the power to interpret and implement section 
3(m) of the FLSA. 

When Congress enacted section 3(m), it simply 
did not address an employer’s use of an employee’s 
tips when the employer has not taken a statutory tip 
credit.  Thus, Congress impliedly left to the agency 
the task of developing standards to carry out the 
general policy of the statute, and “where Congress 
has enacted a law that does not answer ‘the precise 
question at issue,’ all [the court] must decide is 
whether … the agency empowered to administer [the 
statute] [] has filled the statutory gap ‘in a way that 
is reasonable in light of the legislature’s revealed de-
sign.’”  Lopez v. Davis, 531 U.S. 230, 242 (2001) (in-
ternal citation omitted) (emphasis added).   

Here, when it enacted the 1974 amendments, 
Congress did not address “the precise question at is-
sue,” i.e., an employer’s use of an employee’s tips 
when the employer does not take a tip credit.  Ac-
cordingly, DOL has exercised its broad rulemaking 
authority under the 1974 amendments to fill a gap 
created by the legislation that might be used to per-
mit employers to bypass the tip credit provision and 
use their employees’ tips for any purpose, including 
subsidizing the employer’s minimum wage obligation 
beyond the extent permitted in section 3(m).  To that 
end, the challenged rules make clear that “tips are 
the property of the employee, and that section 3(m) 
sets forth the only permitted uses of an employee’s 
tips – either through a tip credit or a valid tip pool – 
whether or not the employer has elected [to take] the 
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tip credit.”  76 Fed. Reg. at 18,842.  As the Secretary 
explained, the purpose of this rule is to prevent an 
employer from “eschew[ing] the tip credit and us[ing] 
a greater part of its employees’ tips toward its mini-
mum wage obligations than permitted under section 
3(m).”  Id.  Indeed, without the challenged rule, there 
“are no restrictions on an employer’s use of its em-
ployees’ tips when it does not utilize a tip credit,” and 
“the employer c[ould] institute a mandatory tip pool 
that requires employees to contribute all of their tips 
regardless of how much they receive back, or man-
date that employees turn over all of their tips and 
use those tips to pay the minimum wage or for any 
other purpose.”  Id. 

Defendants argue that Cumbie v. Woody Woo, 
Inc., 596 F.3d 577 (9th Cir. 2010), reinforced by sev-
eral district court decisions that purport to follow it, 
establishes that section 3(m) of the FLSA precludes 
the Secretary from implementing rules that prevent 
employers who do not take a tip credit from using 
their employees’ tips as they see fit.  Woody Woo is 
not binding on this Court, and the Secretary has re-
spectfully disagreed with the opinion’s reasoning, to 
the extent that it may be read as construing section 
3(m) to permit employers to exercise general domin-
ion over employee tips, so long as the employers do 
not take a statutory tip credit.  As the Secretary 
stated in the preamble to the 2011 regulations, DOL 
“respectfully believes that Woody Woo was wrongly 
decided”; that the Ninth Circuit’s “‘plain meaning’ 
construction was unsupportable”; and that the “fact 
that section 3(m) does not expressly address the use 
of an employee’s tips when a tip credit is not taken 
leaves a ‘gap’ in the statutory scheme, which the De-
partment has reasonably filled through its 
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longstanding interpretation of section 3(m).”  76 Fed. 
Reg. at 18,841, 18,842.   

In any event, defendants’ reliance on Woody Woo 
is misplaced.  The Ninth Circuit actually held only 
that section 3(m) of the FLSA establishes the condi-
tions under which an employer may take a tip credit.  
See Woody Woo, 596 F.3d at 580, 581.  Woody Woo 
expressly observed that the FLSA does not address 
an employer’s use of its employees’ tips when the 
employer does not take a tip credit.  See id. at 581, 
582 (noting that the FLSA does not address whether 
tips are solely the property of the employee or the 
employer, nor does it “restrict tip pooling when no tip 
credit is taken [by the employer]”).  Because Con-
gress was silent on this issue, DOL utilized its broad 
rulemaking authority under the 1974 amendments 
to promulgate the challenged rules to address the 
“gap” in the FLSA that allowed an employer to use 
their employees’ tips to circumvent the employers’ 
minimum wage obligations under the FLSA when 
the employer did not take a tip credit.  In reality, the 
ability of employers to utilize their employees’ tips to 
subsidize their minimum wage obligations without 
taking a tip credit is precisely the type of loophole 
Congress empowered the Secretary to fill through 
promulgation of regulations.  See Long Island Care 
at Home, 551 U.S. at 165. 

To be sure, Woody Woo did use the words “plain” 
and “clear” in construing section 3(m), see 596 F.3d 
at 579 n.6, 581 and n.11, 583, and also discerned no 
“ambiguity or … irreconcilable conflict with another 
statutory provision.”  See id.  But that was in the 
context where DOL had not yet exercised its broad 
regulatory authority under the 1974 amendments to 
fill a gap in the FLSA.  See id. at 583 (“Having con-
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cluded that nothing in the text of the FLSA purports 
to restrict tip-pooling arrangements when no statu-
tory tip credit is taken, we perceive no statutory im-
pediment to Woo’s practice.” (emphases added)).  
Thus, as Woody Woo held, section 3(m) itself applies 
only to those employers who take a tip credit toward 
their minimum wage obligation and delineates the 
conditions with which employers must comply to 
avail themselves of the FLSA’s tip credit provision.  
Id. at 580-81.  Section 3(m) and the FLSA as a whole 
are silent with respect to the use of employees’ tips 
by employers who do not take a tip credit. 

2. The district court’s holding that the language 
of section 3(m) is clear and unambiguous, precluding 
the challenged rules, therefore is fundamentally 
flawed.  To determine whether Congress has ad-
dressed the precise question at issue, “the court must 
look to the particular statutory language at issue, as 
well as the language and design of the statute as a 
whole.”  K Mart Corp. v. Cartier, Inc., 486 U.S. 281, 
291 (1988). There is nothing in the text of section 
3(m) that addresses an employer’s use of its employ-
ees’ tips when the employer does not take a tip cred-
it, nor is there any language in the FLSA authorizing 
the unfettered use of employees’ tips – including in 
particular to subsidize the employer’s payment of the 
minimum wage – when an employer does not take a 
tip credit.  See Woody Woo, 596 F.3d at 582 (observ-
ing that “[t]he FLSA does not restrict tip pooling 
when no tip credit is taken”).  By the same token, 
nothing in the statute prohibits the Secretary from 
regulating the use of tips under such circumstances. 

The statutory language that allegedly shows that 
Congress “unambiguously” intended to permit an 
employer unfettered control of their employees’ tips 
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when the employer does not take a tip credit says 
nothing of the sort.  Section 3(m) states in pertinent 
part: 

The preceding 2 sentences shall not apply 
with respect to any tipped employee unless 
such employee has been informed by the em-
ployer of the provisions of this subsection, 
and all tips received by such employee have 
been retained by the employee, except that 
this subsection shall not be construed to pro-
hibit the pooling of tips among employees 
who customarily and regularly receive tips. 

29 U.S.C. § 203(m).  But this sentence simply deline-
ates the two conditions with which an employer must 
comply to avail itself of the tip credit provision refer-
enced in the “preceding 2 sentences”:  (1) the employ-
er must notify the employee that the employer in-
tends to use a portion of his/her tips to satisfy the 
employer’s minimum wage obligation; and (2) the 
employer must allow the employee to retain all of 
his/her tips, except when the employee participates 
in a tip pool with other customarily and regularly 
tipped employees.  See id.; see also Woody Woo, 596 
F.3d at 580 (observing that the relevant statutory 
language imposes “two conditions” that must be 
“met” in order for an employer to avail itself of sec-
tion 3(m)’s tip credit provision).  This statutory lan-
guage does not unambiguously demonstrate Con-
gress’s intent to permit unfettered control of employ-
ees’ tips by employers who do not take a tip credit 
under section 3(m), nor does this language preclude 
the Secretary from issuing regulations addressing 
the practices of employers who do not take a tip cred-
it.  See Barnhart v. Walton, supra. 
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Woody Woo does not compel a different conclu-
sion.  In that case, the plaintiff waitress sued her 
restaurant employer, claiming that the employer, 
who did not claim a tip credit towards its minimum 
wage obligation, violated section 3(m) of the FLSA by 
requiring her to share her tips with all restaurant 
employees, not just those employees who “customari-
ly and regularly” receive tips as the plaintiff waitress 
argued section 3(m) required.  The district court 
dismissed the case for failure to state a claim, and 
the plaintiff appealed.  The Ninth Circuit affirmed 
the district court’s dismissal of the action, holding 
that nothing in section 3(m) prohibits an employer 
who does not take a tip credit from requiring its 
tipped employees to share their tips with all other 
employees.  See Woody Woo, 596 F.3d at 581. 

The Ninth Circuit rejected the plaintiff’s argu-
ment that the “plain language” of the third sentence 
of section 3(m) imposes “freestanding requirements 
pertaining to all [tipped] employees[,]” reasoning 
that the text of the challenged statutory provision 
merely “imposes conditions on taking a tip credit.”  
Id.  Based on this reasoning, Woody Woo concluded 
that section 3(m) applies only to employers who take 
a tip credit toward their minimum wage obligation, 
and thus was not applicable to the restaurant em-
ployer in that case who did not take a tip credit to 
satisfy its minimum wage obligation.  See id. at 581-
82 (noting that the FLSA does not address whether 
tips are solely the property of the employee or the 
employer, nor does it “restrict tip pooling when no tip 
credit is taken [by the employer]”).  Contrary to the 
district court’s view, therefore, the Woody Woo deci-
sion supports the Secretary’s position that section 
3(m) does not address – in other words, is silent with 
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respect to – employers who do not avail themselves 
of the statute’s tip credit provision. 

In short, section 3(m) is silent with respect to an 
employer’s use of its employees’ tips when the em-
ployer does not take a tip credit towards its mini-
mum wage obligation.  The question in Woody Woo 
was what the statute of its own force requires of em-
ployers who do not use the tip credit aspect of the 
statute.  The issue here is different.  It is whether 
the Secretary could exercise rulemaking authority 
with regard to all employers, whether they take a tip 
credit or not, and whether the statute prohibits the 
way the Secretary exercised that authority.  Because 
the statute does not speak to the question posed in 
this case, nothing in Woody Woo compels a different 
conclusion. 

In the present context, unlike in Woody Woo, 
DOL is relying on its broad regulatory authority un-
der the statute to fill in statutory gaps as the basis 
for its decision to promulgate the challenged rule.  In 
response to Woody Woo, DOL has made clear that it 
promulgated the challenged rules pursuant to the 
extensive power Congress granted it under the FLSA 
to issue regulations, because section 3(m) does not 
address whether an employer who does not take a tip 
credit may nevertheless circumvent the statute by 
using its employees’ tips.  Where, as here, Congress 
has granted the Secretary broad authority to imple-
ment the terms of the Act, the only issue a court 
must decide is whether the Secretary’s exercise of 
that authority is permissible under the statute.  This 
is so notwithstanding the Ninth Circuit’s interpreta-
tion of section 3(m), as set forth in Woody Woo.  See 
Brand X, 545 U.S. at 983 (“[W]hether Congress has 
delegated to an agency the authority to interpret a 
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statute does not depend on the order in which the ju-
dicial and administrative constructions occur.”). 

B. The Secretary Reasonably Determined 
That Employers Who Do Not Take The 
Statutory Tip Credit Should Not Be Able 
To Use Their Employees’ Tips To A 
Greater Extent Than Those Employers 
Who Do Take The Statutory Tip Credit. 

Having established that the challenged rules are 
not prohibited by any express statutory command, 
DOL need only show that the regulations are a per-
missible interpretation of the Act.  Where, as here, 
an agency has been granted legislative rulemaking 
authority, the regulation must be sustained unless it 
is arbitrary or capricious or manifestly contrary to 
the statute.  See Chevron, 467 U.S. at 844; Regis, 
769 F.3d at 881; see also, e.g., United States v. 
O’Hagan, 521 U.S. 642, 673 (1997), citing Batterton 
v. Francis, 422 U.S. 418, 424-26 (1977).  Judicial re-
view under Chevron step two is deferential to the 
agency, see United States v. Jefferson-Pilot Life Ins. 
Co., 49 F.3d 1020, 1022 (4th Cir. 1995), and the 
Court’s inquiry is limited to whether the agency’s 
approach is “‘rational and consistent with the stat-
ute.’”  Id. (citation omitted).  If the agency has con-
sidered the relevant facts, based the rules on that 
data, and articulated an explanation for its action, 
the court must uphold it.  See Motor Vehicle Mfrs. 
Ass’n v. State Farm Mut. Auto. Ins. Co., 463 U.S. 29, 
43 (1983).  By the same token, administrative tech-
nical expertise is entitled to judicial respect, and a 
reviewing court faced with a challenge to the validity 
of regulations is not empowered to substitute its 
judgment for that of the agency.  Jefferson-Pilot, 
49 F.3d at 1022.  Moreover, when an agency has been 
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authorized to promulgate “necessary” regulations for 
the implementation of the statute, it may adopt rea-
sonable prophylactic measures to ensure the accom-
plishment of the Act’s purposes.  See, e.g. Mourning 
v. Family Publ’n Serv., Inc., 411 U.S. 356, 369 (1973); 
Thorpe v. Hous. Auth., 393 U.S. 268, 280-81 (1969). 

1. Given this narrowly focused and highly def-
erential standard, defendants must overcome a sub-
stantial burden to prevail on their argument that the 
challenged rules are arbitrary, capricious, and not a 
reasonable construction of the FLSA.  See Barnhart 
v. Walton, 535 U.S. at 218.  Defendants cannot satis-
fy this heavy burden because the challenged rules 
are consistent with the purposes of the FLSA, care-
fully considered, and reasonably reflect the Secre-
tary’s extensive experience in dealing with employers 
who attempt to evade their minimum wage obliga-
tions under the FLSA by using their employees’ tips.  
See Long Island Care at Home, 551 U.S. at 173. 

Indeed, prior to Congress’s enactment of the 1974 
amendments to the FLSA, “the compensation of 
tipped employees was often a matter of agreement.  
Tipped employees could agree, for example, that an 
employer was only obligated to pay cash wages when 
an employee’s tips were less than the minimum 
wage, or that the employee’s tips would be turned 
over to the employer, who could then use the tips to 
pay the full minimum wage.”  76 Fed. Reg. at 18,839. 

Congress enacted the 1974 amendments to make 
clear that an employer could not use the tips of a 
tipped employee to satisfy more than 50 percent of 
the FLSA’s applicable minimum wage.  See id. (citing 
S. Rep. No. 93-690, at 43 (1974)).  But as the Secre-
tary has observed, the 1974 amendments – standing 
alone and if read in isolation – left a loophole that 
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might be used to permit employers to circumvent 
their minimum wage obligations by paying their em-
ployees “a direct (or cash) wage slightly in excess of 
the minimum wage,” and then requiring their em-
ployees to turn over some or all of their tips, thereby 
effectively subsidizing the employers’ minimum wage 
obligation.  See id. at 18,840-41.  Alternatively, un-
der that view, “an employer could simply eschew the 
tip credit” and use its employees’ tips “to fulfill its 
entire minimum wage obligation to the tipped em-
ployees or to other employees [who do not receive 
tips].”  Id. at 18,842.   

In other words, as the Secretary explained, “if 
there are no restrictions on an employer’s use of its 
employees’ tips when it does not utilize a tip credit, 
the employer can institute a mandatory tip pool that 
requires employees to contribute all of their tips re-
gardless of how much they receive back, or mandate 
that employees turn over all of their tips and use 
those tips to pay the minimum wage or for any other 
purpose.”  Id.  It “yields an absurd result and makes 
the 1974 amendment superfluous” to permit “an em-
ployer that does not utilize a tip credit … to use its 
employees’ tips to a greater extent than an employer 
that does utilize such credit.”  Id.  Indeed, Congress 
enacted the 1974 FLSA amendments in order to pro-
vide “stronger protection” to tipped employees and to 
“ensure the fair operation of the [FLSA].”  S. Rep. 
No. 93-690, at 42.  

Accordingly, to prevent employers from under-
mining the protections afforded to tipped employees 
and to ensure the fair operation of the FLSA, the 
Secretary promulgated the challenged rules pursu-
ant to the authority granted by Congress in the 1974 
amendments. Because the Secretary’s “construction 
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of [the agency’s] own enabling legislation” is entitled 
to deference and the challenged rules are “reasonably 
related to the purpose of [the 1974 amendments],” 
the rules must be upheld.  California v. Block, 
663 F.2d 855, 860 (9th Cir. 1981). 

2. The Secretary’s decision to promulgate this 
rule was based in part on Congress’s intent as set 
forth in the legislative history of the 1974 amend-
ments, including language from the 1974 Senate Re-
port.  See S. Rep. No. 93-690, at 43.  In the context of 
discussing the requirements of taking a tip credit, 
the Senate Report states in relevant part: 

The tip [credit] provision applies on an indi-
vidual employee basis, and the employer may 
thus claim the tip credit for some employees 
even though the employer does not meet the 
requirements of this section with respect to 
other employees.  Nor is the requirement 
that the tipped employee retain such employ-
ee’s own tips intended to discourage the prac-
tice of pooling, splitting or sharing tips with 
employees who customarily and regularly re-
ceive tips – e.g., waiters, bellhops, waitresses, 
countermen, busboys, service bartenders, etc.  
On the other hand, the employer will lose the 
benefit of this exception if tipped employees 
are required to share their tips with employ-
ees who do not customarily and regularly re-
ceive tips – e.g., janitors, dishwashers, chefs, 
laundry room attendants, etc. 

Id. 

This legislative history demonstrates that Con-
gress intended to strip an employer of the right to 
utilize a tip credit if the employer mandated that its 



176a 

 

employees share tips with employees who do not 
“customarily and regularly receive tips.”  According-
ly, the agency has articulated a satisfactory explana-
tion for its actions, including a rational connection 
between the facts found and the choice made; the 
regulations therefore are reasonable and should be 
upheld.  See Motor Veh. Mfrs. Ass’n, 463 U.S. at 43. 

III. THE ORLA ORDER HAS NO BEARING ON 
A PRIVATE ACTION. 

There is no merit to defendants’ assertion that 
because Marriott is a defendant here, the ORLA or-
der mandates affirmance of the district court’s FLSA 
ruling.  See Br. of Appellees 17-18 n.6 (stating that 
“[r]egardless of whether DOL’s regulations are ordi-
narily entitled to Chevron deference, they are unen-
forceable as to Marriott[,]” and are “now null and 
void as to[ORLA] plaintiff members, including Mar-
riott”).  The ORLA injunction does not apply to this 
private action.  Moreover, ORLA may yet be reversed 
by the Ninth Circuit on appeal; it cannot possibly 
have any binding effect on this Court’s disposition in 
this case.  See, e.g., Camreta v. Greene, 131 S. Ct. 
2020, 2033 n.7 (2011) (district court decision not 
binding precedent). 

CONCLUSION 

For the foregoing reasons, plaintiffs have no 
FLSA cause of action in this case.  Alternatively, 
however, DOL’s 2011 tip-pooling regulations are val-
id. 

*     *     * 

JANUARY 2015 

*     *     * 
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